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PREFACE TO THE FIRST EDITION. 




Macnaghten’s “ Principles of Hindu Law ’’ is a 
book of recognized authority ; but, in course of time 
some portions of it have been rendered obsolete by 
statutory enactments, and some of the doctrines 
contained in it have been modified by judicial de¬ 
cisions. Since the publication of that work by Mae- 
naghtett, many valuable treatises on Hindu' Law 
have been published,, which contain doctrines which 
have either no place in his work, or have been very 
slightly touched upon by him. Hence, with a view 
to present to the public a compendium of the Hindu 
Law as it 13 at present administered within British 
India, I have made this compilation. It is needless 
to state that I have spared no pains to make it 
generally useful, and I shall feel myself amply re¬ 
warded if it meets with the kind approbation of the 
generous public, u Lose patronage is respectfully soli¬ 
cited. 


P. 0. Sen- 
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THE HINDU LAW 


BY THE EDITOR. 


t. PRELIMINARY REMARKS. 


Practically speaking, the forensic law ot the Hindus is 
contained in a number of works by different writers : the 
principal among which are the Mitahshara, the Dayabhaga. 
the Vivadci Ghintamaniy the Vyavahara Mayvhha the 
Kau$tabha , the Smriti Ghandriha the Madhavya. the 
Dattaka Mimansa, the Dattaka Ghandriha ; besides these 
there are other works, but of less authority. Ali these works 
aro not followed in every part of India; some are considered 
as authority in one place and some in another. In Bengal, 
the Dayabhaga ; in Mithila, the Vi vada Gkintamani ; in 
Madras and Benares, the Mi tahshara; in Bombay, the May it- 
hha, are the principal authorities. But no rule of law 
contained in these treatises should be enforced by a t mur 
of Justice without ascertaining whether it is living law or 
dead letter. Since clear proof of usage will outweigh the 
written text ofthelaw.(l) The doctrines contained in the 
above treatises may be indiscriminately cited, so long as 
they do not contravene the rules of law which nave obtain- 1 
exclusively in a particular province (2). The above treati es 
are based upon the Vedas, the Smriti*, and custom. 


Forensic law 
of i Ik? JI inrtns 
contained in 
certain trea¬ 
tises. 


Mnttu Ramalinga Sathunathy, 10 V. 


(O The Col’ector of Madura 
(l\(V2l. 

(2) Cowell's Hindu Law. Vul. i . p 
repeatedly laid it down that the Mitakshara - 
f,r an exposition of the principle, of i:.h Titan mya:- - ‘ wh • 
Dayabhaga Is silent.— (So> t'uduikuri t jp.8)GjJ. /-• ^ i ^ 
ram Koliiu v. Kory Kdila. tc.) 


II. 


ir* ; *• The Privy Council has 
hnuld ho. referred la in Her - i! 

whore Lli*’ 
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A BRIEF SKETCH 

Races who are Hindu by name, or even Hindu by religion,* 
are not necessarily governed by any of the written treatises 
on law, which are founded upon, and developed from, the 
Smritis. ( Mayne, s. 11 .) 



We should be very careful before we apply all the so- 
called Hindu Law to ail the so-called Hindus. In consider¬ 
ing the applicability of that law, we should not be too 
strongly influenced by an undoubted similarity of usage. 
(Mayne, 8. 13J 


Excepting the Christians, the Muhammadans, the Jews, 
the Paris and other foreign settlers, the rest of the the popu¬ 
lation of India may be said to consist of (1 ) the Aryan- 
Hindus,f (2) the Dravidian Hindus^ and (3) the Aboriginies.ll 
All the races comprising the two latter divisions are not 
governed by Hindu law. 


♦ Many cf the DravMhn races who arc tailed Hindus arc worshipphTB of 
snakes and devils, and arc as indifferent to Viehnu and Siva as arc the 
inhabitants of Whit- Chapel. 

t The Aryan-Hind m arc connected by descent with the chief 
nations of Europe. The languages ppoken by tb’. different branches o£ 
the Aryan-iliii' rivecl liom the Sanskrit, w ith more or 

less admixture from other sources. Of these branches, the chief arc ; 
U) the < .iking popple, in 'Bihar, the North-West Provinces, Oudh. 

and the fVntral Province ; (2) the Bengali*, in Bengal and parts of Bihar, 
Orissa, and Assam, the A.-, .tuit-s: e language itself being very closely allied to 
Bengali ; fa) the M&hrdUdi, Speaking MartHhi, in the Bombay Presidency, 
the f-entral Provinces, the Central India Agency, and the BaT&rs ; (4) 
the Gitf&fdtfrBpeaking people, in the Bombay Presidency and the adjacent 
j arts of Kajpuhintt; (5) the Uriyrs, in Orissa and the adjacent parts of the 
Pentral Province# and the Madras Presidency ; (0) the I'dhjdOUy in the Pan- 
jiii ; and ( 7) the Xindhians, m Sindh. —LKTHBP.iDf: m 

t '1 11 * Pravidi: n i;t mv : • I) tb- 7Vu./«*. in the northern portions of 
the iM nd no Pro u enoy • ml u Ike o.i-t of the Kloim’s (him in ions : f2) the 
T<m'd llm.unbent <V; : mthern portion of the penhis iin. speaking the 
T.;.. vl y. l.in^uuge in h< m.u?h V.rn >. i * Travail cor, and C - Malay alim 
'dulcet of thut language in Malabar and Cochin ; (A) the. Kanarcsc, in 
Kanaia and other v st< m ]»' n ions of the Madras Presidency, and also in 
Mysore and lb - : g. and thiou-hout r. considerable part of the Nizam’s domi¬ 
nions.- Ibid. 

|| 1 lie a» ui.'inal ti ll • are found in the hills and forests of every part 
of India. Thus the ru \ bun: dr v in Bengal; the Biinr-. ia theNoith- 
west Province* aid Otui i . lb. 1 Mikhars, n tho Pan j. b ; the Gonds, hi 
Central Jn iu ; lie Phils, in Bombay and bajputnua ; the Tudat\ in South 
1 Tit ,a ; : • d many oil is. Mr.i\ r S the • .•. cr cAstcB in ail pnrtsoi' India are 
lately nd;.eu >\ilh abon'cinul tribes,— Ibid . 
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Hiudu law has obligatory force only upon those who are, 

Hindus both by birth and religion. When a Hindu is con- converts, 
verted to Christianity or to Mahomedanism, and has shown 
by his course of conduct after his conversion, what rules and 
customs he has adopted, he is released from the trammels of 
Hindu law, and is thenceforth governed by the law and 
usage of the class with which he has associated himself. 

Otherwise conversion to Christianity or Mahomedanism does 
not of necessity involve any change of the rights or relations 
of the convert in matters with which Christianity or Maho¬ 
medanism has no concern, such as his rights and interests in, 
and his powers over, property. The convert, though not 
bound as to such matters, either by the Hindu law, or by 
any other positive law, may, by his course of conduct after 
his conversion, show by what law he intends to be governed 
as to these matters. He may do so, either by attaching 
himself to a class which, as to these matters, has adopted 
and acted upon some particular law, or by himself observing 
some family usage or custom. Nothing could be more just 
than that the rights and interests in his property, and his 
powers over it should be governed by the law which he 
adopts, or the rules which lie observes. Since, upon the 
conversion of a Hindu to Christianity or to Mahomedanism, 
the Hindu law ceases to have any continuing obligatory force 
upon the convert, so he may renounce the old law by which 
he was bound, as he has renounced his old religion ; or, if he 
thinks fit, he may abide by the old law notwithstanding he 
has renounced the old religion. Abvah'xm v. Abraham , 

0 Moore’s Indian Appeals, p. 195.) 

Ijlindu law is a personal and not a local law. \ Hindu 
may import into any country to which ho migrates the 
particular law of his own tribe. Although the pre^u option Hindu law, a 
is in favour of a Hindu regaining the shasters of his birth, 
yet the principle has been definitely affirmed, that a Hindu 
may, if ho chooses, change the shasters or school of law by 
which he wishes to be governed. (Ranw Pudraavati v. 

Baboo Doolar Bitiy and others, 4 Moores Indian Appeals, 
p. 25Q.) The real test to be applied is by w hat shasters the 
customs and rites of marriages and funerals are conducted ; 
occasional or daily religious services may be changed without 
effecting a corresponding change in a Hindu’s legal liabilities. 

(Koomud Chund'rr Roy v. (ketafault Roy, ttuth. lh 75.) 
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< 'laSriifl cation 
of property 
under Hindu 
law. 


Power to 
make aliena¬ 
tions. 
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Property, according to the Hindu law, is of two descrip¬ 
tions, real (or immoveable) and personal (or moveable) ; 
which are further distinguished as ancestral and self-ac¬ 
quired. Moreover, the thing itself, whether moveable or 
immoveable, which is the subject of property, is capable of 
division into its component parts, whether by division of the 
thing itself, or of the mode of its enjoyment. The various 
holdings of immoveable property, or, in other words tenures 
in land, arc instances of it, and every tenure is as distinct a 
subject of property as is the land itself. (Cowells Hindu 
Law, vol. i., p. 82.) 

It is now clearly settled, beyond all further question, that 
the Hindu law, according to the school of Bengal, makes no 
distinction between ancestral and self-acquired property as 
respects the right of alienation by sale, gift, will, or other¬ 
wise. Hence, in Bengal, a Hindu who has sons or other 
heirs can sell, give, or pledge as he pleases, without their 
consent, immoveable or moveable property, whether ances¬ 
tral or acquired, and can, by will, prevent, alter, or affect 
their succession to such property. (Tagore v. Tagore , 4 B. 
L. R., O. C., p. 150.) 

Except iu Bengal, the right of a Hindu in ancestral real 
property is always limited ; any alienation by the occupant, 
without the consent of all the heirs (?. e. } sons, grandsons, 
and great-grandsons, whose rights in such property are 
• declared to bo equal to that of the occupant itself), or mado 
without proof of legal necessity, or of its being made for the 
benefit of minors, or under such circumstances as to render 
the father the agent of the family for that, purpose, is void. 
A\ ith respect to personal prmnaiy of every deseiiption, 
whether ancestral or acquired, r *J \ respect to real pro- 

peri;- ... . 

at liberty to make any mi. r distribution which ho 

may think fit, subject only to ;.p>itr.\l responsibility. 
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OF THE HINDU LAW. 

II. INHERITANCE. 


The right of succession under Hindu Law is a right which 
vests immediately on the death of the owner of the property. 
It cannot under any circumstances remain in abeyauce in 
expectation of the birth of a preferable heir, not conceived at 
the time of the Owner’s death. A child who is in the mother’s 
womb at the time of the death is, in contemplation of law, 
actually existing, and will, on his birth, devest the estate of 
any person with a title inferior to his own, who has taken in 
the meantime.— {Mayne, s. 422 ; Sarvaffliikavi, p. 892.) 

The competence of a person to offer funeral oblations 
forms the teso of his title to the inheritance. It) is a well- 
known saving, that “ he alone is entitled to the property 
of the deceased who is competent to present exequial 
offerings to him. The principle that the right of inheritance, 
according to Hindu Law, is wholly regulated with reference 
to the spiritual benefits to be conferred on the deceased pro¬ 
prietor, has been laid dowu by the highest judicial authority 
(1/ It has been doubted, however, whether this principle is 
universally true in all the schools of Hindu Law ($). That 
it is strictly and absolutely true in Bengal is admitted, but 
it has been asserted that it is not so elsewhere. According to 
the Mitakshara, it is said, (3) propinquity, and not offer¬ 
ings, is the test of heirship. But as the competence to 
confer spiritual benefits en the deceased exactly measures the 
degree of kindred in which a given claimant stands to tho 
late proprietor, and i,- an infallible guide in determining tho 
pivfomblu right to succeed, vhe principle,tlmtspiritual bene¬ 
fit? is tho ci jt vrion < f he right of inheritance, must necessarily 
be universally truc.ft) (Sarvadhikari, pp. ldljdjr>83j. 

Cl ) B. L. D... Amritr Kmnuri. II, F. 1’, 23; Guru;: .vin.Ia MamJul, v, I\ B. 
Ij ; I : -ri l. X\ . X.\ 

C-) Muvno. 83. 9, 42.1. (8) Minin', s. 43rt. 

C‘I * Lilt umi'ijv; the Hindus of the Pmi n 1 », the order of Mrvessim 1 j.s do- 
tcriniJK-l by ihi- tom. and i l i ; Kpiiihnil e <: - ■ u-ratiom :m«l thm^rhoul flic 
Pinsitbn.yv of Bernb.iy num . y :» ivl.it 5 •; .. i. I t tpoomlly banal,*, inherit, 
to wIioji no ingenuity van wee;i j'j i . bU^Utcst merit. ( i/uy.: s. 



Succession 
never in 
abeyance. 


Person com¬ 
petent to of¬ 
fer f uncial 
oblations, 
entitled to 
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Spiriturl be¬ 
nefit, the 
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the right to 
inherit. 
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rraddha. 
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offer obla- 
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infncd by fix- 
t il rules. 
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rules. 
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A BRIEF SKETCH 

The sraddhas are either individual (ckoddishta), or an¬ 
cestral (parvanci). All persons who are competent to cele¬ 
brate jyarvana sraddhas are also entitled to perforin 
elcoddishta sraddhas ; but the performers of the latter are 
not necessarily entitled to celebrate the pai'vana sraddha. 
Hence the performers of the parvana rites have a prefer¬ 
able claim, and they exclude the performers of any other 
description of exequial rites. The parva,na sraddha is a 
sraddha with a double set of funeral cakes. One cake is offered 
to the father, one to the paternal grandfather, and one to 
the paternal great graudfather. The second set of cakes are 
given to maternal ancestors, viz., one cake is given to the 
maternal granfather, one to the maternal great grandfather, 
and one to the maternal great great grandfather. The crumbs 
of the first set are given to the remoter paternal ancestors 
only. (Sarvadhikavi, pp. 703—765). 

It is not every one who is entitled to present these offer¬ 
ings to the deceased. Even all his blood-relations do not 
promiscuously enjoy this privilege. There arc certain rules, 
framed with great precision, which determine the order 
according to which persons are entitled to perform the 
Sraddha rites of their deceased kinsmen. The least devia¬ 
tion from the fixed order invalidates the ceremonies, and 
io spuitua] benefit can be derived from them. 

Mr. Mayne says (s. 421):—“ A Hindu may present three 
distinct sorts of offering to his deceased ancestors; either 
tin (1) entire funeral cake, which is called an undivided 
oblation, or(2) the fragments of that cako which remain on his 
hands, and arc wiped off it, which is flailed a divided nidation, 
or a (3) more libation of water. The entire cas • is off’ rod to 
the threo immediate paternal ancestors, i. e., lather, grand¬ 
father, and great-grandfather. The wipings, or lepa. are offered 
to the three paternal aueost >rs next above those who receive 
the cake, i. c., tho.so poj ous who stand to him in the fourth, 
fifth, and sixth degree of remoteness. The libations of water 
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are offered to paternal ancestors ranging seven degrees beyond 
those who receive the Irpa , or 'fourteen degrees in all from the 
offerer; some say as far as the family name can be traced. 
The generic, name of sapinda is sometimes applied to the 
offerer and his six immediate ancestors, as he and all of these 
arc connected by the same cake, or pinda. But it is more 
usual to limit the term sapinda to the offerer and the three 
who received the entire cake. He is called the sa kidya o f 
those to whom he offers the fragments, and the samanodaka 
of those to whom he presents mere libations of water.*** I n 
the first place, sapinda ship is mutual. He who receives 
offerings is the sapinda of those who present them to him, 
and he who presents offerings is the sapinda of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, though 
not all the sapindas of each other. He is equally the sapinda 
of the three above, and of the three below him. Further, a 
deceased Hindu docs not merely benefit by oblations which 
are offered to himself. He also shares in the benefit of 
oblations which are not offered to him at all, provided they 
are presented to persons to whom he was himself bound to 
offer them while he was alive, As Mr. Justice Mitter said, 
ft If two Hindus are bound during the respective terms of 
their natural life to offer funeral oblations to a common 
ancestor or ancestors, either of them would be entitled after 
his death to participate in the oblations offered by the 
survivor to that ancestor or ancestors; and hence it is that 
the person who offers those oblations, the person to whom 
they are offered, and the person who participates in them, 
are recognized as sapindas of each other:' (Mayne, >. j,2 1 .) 

The sapindas just described arc all agnates , that is persons 
connected with each other by an unbroken lie, of male 
descent. But there are other sapindas who are tor/., s . or 
connected by the female liue. (Wayne, s. 42.L) L. ndhus, 
in the language of the Mitakshr, a. arc ■ ipiud? re!a: • , . , 




V T ho is 
Sapinda, 
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Sahulya. 

Wl.o is Sama¬ 
nodaka. 


Who are ay- 
tinti'H. 

W ho arc coj- 
naf s. 

Who r\ro ban* 
dh us. 
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belonging to the same gotea or family as the,deceased pro- l 
prietor. In other words, bandhus are those persons who are 
related by blood, as sapindas to the deceased, on the female 
side. Bandhus then are cognate sapindas. ( Sarvadhikari , 

688 .) 

As to the grounds upon which one heir is preferred to 
another, the following rules may be laid down. (. Mayne , s. 432.) 

1. Each class of heirs takes before, and excludes the 
whole of, the succeeding class. “ The sapindas are allowed 
to come in before the sahulyas, because undivided oblations 
are considered to be of higher spiritual value than divided 
ones ; and the sahulyas are in their turn preferred to the 
samanodahas, because divided oblations are considered to 
be more valuable than libations of water.” 

2. The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake from him, or the 
participation in cakes offered bv him. On this ground the 
male issue, widow, and daughter’s son rank above the ascend¬ 
ants, or the brothers who offer exactly the same number of 
cakes as the deceased. 

3. Those who offer oblations to both paternal and 
maternal ancestors are superior to those who offer only 
to the paternal. Hence the preference of the whole to the 
half-blood. 

4. “ Those who are competent to offer funeral cakes to 
the paternal ancestors of the deceased proprietor, arc invari¬ 
ably preferred to those who arc competent to offer such 
cakes to his maternal ancestor only; and the reason 
as igned f> r the distinction is that the first kind of cakes are 
of superior religions <M' - • • in comparison to the second.” 

And this rule extends so far us to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort. 

5. Similarly, those who offer larger mitnbc rs of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes oi the .-.mue description ; 
arid where the number of such cakes is r >,.l, those that rue 
offered to nearer ancestors are always preferred to those 
offered 4 *> more distant "lies.” 

if The same remarks are equally applicable to the Sahulyas 
and samanodakas*, 
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Order of Succession. 


(a) All legitimate sons,* living in a state of union with 
•their father at the time of his death, succeed equally to his 
-property, real and personal, ancestral and acquired. It a 
man has become divided from his sons, and subsequently has 
one or more sons born, he or they may take his property 
exclusively —May tie, s, 460. 

(Jjj Iu default of sons, the graudsous inherit, in which case 
they take per stirpes , the sons, however numerous, of one 
ton, taking no more than the sous, however few, of another 
son. 

(c) In default of sons and grandsons, the great-grandsons 
inherit ; iu which case they also take ‘per stirpes, the sons, 
however numerous, of one grandson taking no more than the 
sons, however few, of onothcr grandson. They will take the 
shares to which Uicir respective lathers would have been 
entitled had they survived. 


* I In* rt'fht" of tv pre- illation is admitted a* far ns ihe creat-Rrandson ; 
au'l i lie piau Uon and grnt-i'rundson. the father of 11 one and the father 
fill’ 1 •.'•.in i father of tlie other beinc d; ad, will take espial shares with tli<*ir 
ynclc and 1- i -e.y. Indeed, the term putm oi son has 

bee i held to signify, in iu strict acceptation, a grandson and great-prand* 

' \n adopted soi s a.sulietitufcc for a son of the body where nonesuch 
o.\ ;»'• 1 i- ntUl' l io tie* -.mi' rights and privileges. 

’ ‘ a l .itiiiito * Mon is born subsequently to adoption, ho nod 
U. 1 ' ■ ’ • ' 1 inherit T.yj.nher; but the adopted -on takes onc-tjuid, 

Uf - * h,, / io the law to Ib n rah jmd ono*fourth, accord ing*l<>the do*:?rino 
Of dtTier mTuToK Tf two l.'/itimate sons ri ^subsequently born, then, 
v ••mlnrr to ih • ti manycheol, the property should b.» m vie into seven 
part , «»f whi the l •. b miatn t-ons would take six ; ami according to the 
l . v a • *’«t r• - 11 1 «i. v m, jnto five shares, of which the liadiimate sons 
\>.mid take four, and ho on, in the same proportion, whatqvcr number of 
lr iiu i" • -•* i may be born subnequcntlv. 

1 > • i- a o . on : ord; in w Inch there were hv diff rent wives and 
te 8 ouki dhtribute I ao jo *din# to \ be 
mi mb nr of wives, without mferouo© to fcke number of roqr borne by onoH 

(a li-r r.'iafv.-I l • *i.i*»».■•>11 v n-vm .»•] v<t ; uihlu'ttja), averring that such dad 
' 1 *he / • ’<’■ /" or i am uorifll usage of the family ; but the court deior- 
biin.-d that the - 'mtion among them should bo mad , noi. with rcr 
{•ivnc. to tV* u; • !. m, but with reference to the mini 1 m of sons . b> ;ng 
o, opinion Shat, although, in ea ; s d inheritance, kufnehnr or family 
i -' re. ha- ♦In*, prescriptive forje of Law. ye*, to i‘K'ui.|fop ^ ice it U 
n * * - - •«> the :*i • i-,.i rc huve b.uMi ;>iv'i"nt and j variable, lathe 
t ion mi.i h'-iii'i • ••*. ) l\r • 1 .nd< 1 p in-i ---i..ns. hi: '-<• f c-’i lird 

X :’r i.et, wi 1 hi*-v • (T , t of law, n:/l cpnvcy ihe property o orxe 
8 • * t" the fvchiwpn. of .. o i. , it Jin - f .1 ‘ h < ' > .oko 

tin.: i he ;*i.. u »• -os don called .in l ii vi ii la w : ; are 

oonriaerod by modern Hindu lawyers as ’ribui-. y priutip .it 
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(d) In default of sons, grandsons, and great-grandsons in 


the male line the inheritance descends lineally no farther, 
and the widow inherits.* But her interest is not absolute, 
(e ) In default) of the widow, the daughter iuherils.f First 


* According to the law of Bengal, the widow inherits, whether her 
late Imsbanu was separated, or was living as a member of an undivided 
lainily ; bui according to other schools, the widow succeeds to the in¬ 
heritance in the former case only, an undivided brother being held to 
he the next heir, if there be more than one widow, their rights arc 
equal. If a man die leaving mote than one widow (three widows, for 
instance), the property is considered a 9 vesting in only one individual ; 
thus, on the death of cue or two of the widows the survivor or survivors 
take the property, and no part vests in the other heiis of the husband 
until utter the death of s ali the widows. *\Tho widows may be placed in 
possession of separate portions of the property, either by agreement among 
themselves, or by decree of Court, where from the nature of the property, 
or from the conduct of the widows, such a separate possession appears to 
i)C the only effectual mode of securing to each the full enjoyment of her 
rirhts. but no partition can be effected between them, whether by con- 
m nt or by advice decree, which would convert the joint estate into an 
estate in severalty, and put an end to the right of survivorship.” iiayne, 
s. ICO Chastity is a condition picccdeut to the taking by the widow of her 
husband's estate. But her lights cannot be defeated en the ground of licr 
subsequent incpnteuance. Maync, s. 4*0. 

t According to the Bengal school, the unmarried daughter is first 
iniith'i 10 the succession: if thcie be no maiden daughter, then the 
dau"liter v ho has, and the daughter who is likely to have, male issue, 

< W in Htl’cr entitled to ihe succession ; and on failure of either of them, 
1 / other takes the heritage. Under no ciicumstances can the daughters, 
win aie either l aiicn, or widows destitute of male issue, or the mothers 
ot daughters only, inherit the property. 

Utoiciing to itic benures school, in default of the widow the maiden 
daughter inherits. bailing bei, married indigent daughters. Jn default 
of incicmrJ daughters, the wealthy daughters inherit; but no preference 
is given to* a daughter who ban or is nkely to have male issue, over a 
ci u nr titer who is Lai ion* or a child lets widow, 

Aecoidiu ,r to the law of Mithila, there is no distinction among mar¬ 
ried daughter, v. helhei they are indigent or wealthy, w idowed and bar- 
icn. or having or likely to have male issue. 

lie ; o.;\e rule of succession is applicable to Bengal in every possible 

< , ;biu, claewhcit 1 , only where the lamily is divided; for, according to 
th- d ctiiiic of th j Benares and other schools, even the widow, to whom 

d u"htcr is postponed, can never inherit, where the family is in a date 
of union: nor cm the mother, daughter, daughters son or grandmother. 



•• W v ie duughtclS 01 me t CWUI, iuuv .01, * cjh. iu duuiu,^ , 

* rL .,. if1.1 1 v in the same manna as widows with survivoiship. If at the 
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tile unmarried, then the married daughters. The interest of 


the daughter also is not absolute. 

(f) la default of the qualified daughters, daughters sons 
inherit* * They take per capita , and not per stirpes. 

(<j) In default of daughter’s sons, the father inherits, 
according to the Bengal school/f* 

( h ) In default of the father, the motherJ.(bufc not the step¬ 
mother) inherits. Her interest also is not absolute. 

(i) In default of father and mother, brothers inherit,§ 


4 ‘ It has been held in Bengal that the daughter is under the same oblige 
lion to chastity as a widow ; therefore, as the law is now settled, incon-: 
tiucnce will prevent her taking the estate, but wiU not deprive her of it if 
fbe has once taken it. Jn Bombay, however, it has been held after a full 
examination of all tho authorities bearing on the point, that, under the law 
prevailing in Western India, a widow is the only female heir who is ex¬ 
cluded from inheritance, by incontinence, and the opinion of the Allahabad 
High Court seems to be in the same direction.” May no, s. 473. 

* If there be sons of more than one daughter, they take per capita. 
and not, as the son’s sons do, per stirpes, lfonc of several daughter}, 
who had, as maidens, succeeded to their father’s property, die leaving 
sons and sisters, or sifter’s sons, then, according to the law of Bengal, 
the sons alone tako the share to which the mother v. as entitled, to the 
exclusion of the sisters and the sisters’sons ; and if one of several daughters, 
who had, a3 married women, succeeded their father, die leaving sous, sisters, 
or sisters’ sons, according to the same law, the aistors exeludo the f ous : and 
if there be no sister, the property will be equally shared by her sons and h r 
■liters’ son. This distinction does not seem to prevail anywhere but in 
Bengal. 

Under po circumstances, can a daughter's son’s son or other descendant, 
or her daughter (except in Bombay) or husband, inherit immediately from 
her the proper y which devolved on hor at her fa( hor’« doath : tu<?h pro¬ 
perty, according to the tenets of all the schools, will devolve on li i futher». 
next heir, and all not go as her stridhun to her own heir. ‘Where the 
estate is impartible, it passes at the death of the last daughter to the eldest 
of all the grandsons then living, and not to tho eld ft son of the last daugh¬ 
ter who held th estate.,’—-May no. a. 473 . 

t But according to other schools, tho mother ?ucc jjvU to tho exclusion 
of he father. 

t Her interest, however, is not absolute, and is of a naturo similar to 
I:hat of a widow. On her death, the property devolves v> i tho hoira of her 
; on, and not on her heirs. “In Bengal it has been held that the rule which 
incapacitates an unchaste wife from suoc.ruion, applies also to a mother.”— 
Moyne, 6. 481 . 

H'irst, the uterine associated brethren j secondly, the un associated 
brethren of the whole blood ; thirdly, tho associated br Um ;> of the holt- 
blood; aii i. fourthly, the unassooiated brethren of tho half-blood. To: 
above order ..apposes that deceased hud only uterine, or only haif- 
1 4 hors, and that they were all unit* I or all separated. But if a nan die, 

b<k' .4 ; an uterine brother separated, an J a ha. f-brothor a^xieted or r-- 
uuitod, fheso two v/ili inherit tho property in equal shaves. 

“The Mayukhn prefers nephews of the whole to brothers of the half 
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(j) In default of brothers, their sons inherit.* * 

(k) In default of brother’s son, their grandsons inherit in 
the same order, and in the same manner, according to the law 
as current in Bengal.')" 

(l) In default of brother's grandson, sisters sons inherit 
according to the law of Bengal.^ 


blood, and its authority is paramount in Guzerat, and the island of Bombay. ,r 
—Mayne, a. 482. 

Sister* are not enumerated in the order of heirs. 

A brother's son (his father being dead) is not entitled to inherit together 
with the brother ( i. r.., his uncle). 

A case occurred in which the deceased left two brothers and a widow, 
and the widow succeeding, one of the brothers died during the time she 
held possession. The son of the brother who so died claimed, on the d»'ath 
of the widow, to inherit together with his uncle, and the fallacy of the 
opinion which maintained the justice of his claim consisted in supposing, 
that on the death of the fn a brother the right of inheritance of hi* other 
•vivin rd imm&diat ly accrued, and that the dormant right of 

the brother win died secondly was tran rnitted to hi* son. But, in point 
of fact, while the widow survived, neither brother had even an inchoate 
right to inherit the property, and consequently the brother who died during 
her life-tirne could not have transmitted to his son a right which never 
appertained to himself. 

* But in regard to their succession the re is this peculiarity, that if a 
brother’s sons, whose father died previously to the devolution of tho 
property, claim by right of representation. they take per tiirpes with 
thoir uuclc, boiny in that case grands--ns inheriting- with a son ; but when 
the . uccession devolves on the brother's sons alone as nephews, they take 
ptr capita, as daughter’s sons do. 

k> The adopted son of a biother succeeds exactly .*s he would have done 
if he had been the natural born sou of that brother.”—Mayne, s. 485. The 
Mayukha “allows the sons of a brother of the full blood to • ucoecd before 
a half-brother, and it appears also to allow the sons of a brother who ia 
dead to hare along with surviving brothers.”—Mayne, s. 484. 

f But the law of Benares, Mithila, and thm provinces, docs not enu¬ 
merate the brother’s grandson in that order of heirs, and assigns to the 
paternal grandmother the plv next to the brother’s son. 

•‘The same distinction as to whole and half-blood prevails a in the case 
of brothers. Of course, he cannot succeed so long as an” nenhew is alive 
except by special custom.” (In the Punjab, nephews and or,* ml nephews 
succeed together)—Mayne, s. 48f». 

J But, accor'ing to otln- . i • ools, h ■ paternal r^and mother, ns above 
ula* - ' l, i ranked n^xl to the broth «.Ts ton, and the sister.; son, also, fa 
excluded from the enumerated lairs. This point of 'law was o-tahliidn'd 
in a base decided by the Suddrr Adawlut, in whjoh 'ho - ,it being for 1 lie 
1 Hi i:-Ifi , td'e-ried •: Bn •: j by the SOU of mi 
Hist-. r aga>nrt ll muj of h's )•. w rn. l nun!. i» v •, i»..I tlr.t. according 

ti> the 1. v of B* n .1, tin: plaintiff would l>v - T, but, according to tho 
law of Mithila. t!v. d-uiuilnni 

There is a <bfb - un . oi o T.i m a -y - - ' v T- - of i he Bengal 

Bobool as to the h i« an 1 n..' •' I - : • •• ,, <*' , th. ! ,wi uteri uq 

nistcr’o u'*n c.vehub.r the «n - ‘ a ih. • bf-biun.l ; b ,t ac >: ling 

to tho mu.-d *|. »vcd autho . s, lh .-ro Vjnl ! b. uo d,itinctiou. A 
sinter ’s daughter is nowhere enumci jJ : i the o, i .r of belie. 
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OF THE HINDU LAW. 

Cm) Id default of sisters sons, the inheritance is thus con¬ 
tinued agreeably to the doctrine of the Bengal school, as laid 
down in the Dctyakrama-sangraha Brother’s daughter’s 
son—Paternal grandfather—Paternal grandmother— Pater¬ 
nal uncle, his son and grandson —Paternal grandfather’s 
daughter’s son — Paternal uncle’s daughter’s son — Paternal 
great-grandfather — Paternal great-grandmother — Paternal 
grandfather’s brother, his son and grandson — Paternal great¬ 
grandfather’s daughter’s son, and his brother’s daughter’s 
son. On failure of all these, the inheritance goes in the 
maternal line to the maternal grandfather ; the maternal 
uncle; his son and grandson and daughter’s son ; the mater¬ 
nal great-grandfather, his son, grandson, great-grandson, and 
daughter’s son; and to the maternal great-great-grandfather, 
his son, grandson, great-grandson, and daughter’s son. In de¬ 
fault of all these, the property goes to the remote kindred 
in the descending and ascending line, ns far as the four¬ 
teenth in degree ; then to the spiritual preceptor ; the pupil; 
the fellow-student ; those beariug the same name ; those 
descended from the same patriarch ; Brahmins learned in 
the Veihi* ; and, lastly, to the king.* 

According to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing 
the husband’s estate to have been distinct and separate) sue- 
ds to the property under the limited tenure above speci¬ 
fied. But if her husband's estate was joint, and held in co¬ 
parcenary, she is only entitled to maintenance. 

Iu default of the widow, the maiden daughter inherits. 
In her doiiult, the married indigent daughter. In her 
default, the married wealthy daughter. Thou the daughter’s 
son, but the Vivadachandra , tho Vivadarutriakuru-. and 
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* Whore there i* n Li lure of heirs tho Crown by the general t*. r. ;;itiv<‘. 
will taki. tho property (evou of Brahnmu*) * • hnt u I it 

subject to any trust 4 tr charges a (Ter ting A. (8ari\uth\i:uri, p. : l. I.. 
11. , 1 C.oo. Stfl*; L. II., 3 1 A., p. t»2 ; 8 Moore’a 1. A, ioJ.) 
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Yivadachintamani, authorities which are current in Mithila, 
do not enumera f e the daughter’s son among the series of 
heirs. The mother ranks next in the order of succession, and 
after her the father. In default of him, brothers of the whole 
blood succeed; and in their default, those of the half blood. 
In their default their sons inherit successively: then the pater* 
nal grandmother; next the paternal grandfather ; the pater¬ 
nal uncle of the whole blood ; of the half blood : their 
sons successively; the paternal great-grandmother; the 
paternal great-grandfather, his son and grandson successively; 
the paternal great-grandfather’s mother; his father, his 
brother, his brother’s son. In default of all these, the sa- 
pindas in the same order as far as the seventh in degree, 
which includes only one grade higher in the order of ascent 
than the heirs above enumerated. In default of sapindas, 
the samavodakas succeed: and these include the above 
enumerated heirs in the same order as far as the fourteenth 
>n degree. In default of the samanodakae, the bandhus 
or cognates succeed. These kindred are of three descrip¬ 
tions : personal, paternal, and maternal. The personal 
kindred are, the sons of hi 3 own father’s sister, the sons ot 
his own mothers sister, and the sons of his own maternal 
uncle. The paternal kindred are, the sons of his father’3 
paternal aunt, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle. His maternal 
Kindred are, the sons uf his mother's paternal aunt, the sous 
of his mothers maternal aunt, and tho sons of his mother's 
maternal uncle. In default of them, the Acharyq, or spiri¬ 
tual preceptor: the pupil, fellow-ctttdent in theology,learned 
Brahmins; and lastly, the estate escheats to the ruling 
power.* 

The order of succession as it obtains iu Mithila corresponds 
v.ith what is here laid down 


See Dctu i r prereding page. 
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The order of succession, agreeably to the law as current 
in the south of India, does not appear to differ from that of 
Benares. 

In the Vyavaharamciyulcha, an authority of great eminence 
in the west of India, a considerable deviation from the above 
order appears ; and the heirs, after the mother, are thus enu¬ 
merated. The brother of the whole blood, his son, the pater¬ 
nal grandmother, the sister, the paternal grandfather, and the 
brother of the half blood, who inherit together. In default 
of these, the sapindaa, the samanodalcas, and the bandhus 
inherit successively, according to their degree of proximity. 

It may be stated, as a general principle of the law as 
applicable to all schools, that he with whom rests the right of 
performing obsequies is entitled to preference in the order 
of succession ; but thcro are exceptions to this rule,* * 


HI—EXCLUSION FROM INHERITANCE. 


The disqualified persons enumerated by Menu are, viz., 
impotent persons, [outcasts], persons born blind and deaf, 
mad men, idiots, dumb, and those who have lost a sense or a 
limb; to which may be added persons affected with grievous 
and incurable malady, such as leprosy ('not in a mild and sim¬ 
ple form, but when it assumes a virulent and aggravated type.) 

“ These persons are debarred of their shares, because they 
are incompetent to perform the religious rites which con¬ 
duce to the spiritual welfare of the deceased.” Sarvadhi - 
lari, 956. 


Blindness, to cause exclusion from inheritance, must be 
congenital. Mere loss of sight which has supervened after 
birth is not a ground of disqualification.f Incurable blind¬ 
ness, if not congenital, is not such an affliction as, under the 


1? iastancc ’. in the case of a widow dying and leaving a brother ami 
daughter lie.- surviving, the daughter takes to the exclusion of the .other, 
tmnough the exequial ceremonies must be ntu’or.n d Uy the latt< r 

t Alaheah Chuuder Hoy v. Chunder Mohun Hoy, H B. h. j;., 273 : Mu- 

*aT)i Uokul Das v. Farvati Bui, J Bomb., 1/7. 
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Hindu law, excludes a person from inheritance.* The same 
remarks apply to, those that are deaf or dumb. Their deaf¬ 
ness aud dumbness, to operate as grounds of disqualification, 
must be proved to have been congenital and incurable.*J* 
{Sarvadhilcari , pp. 956--957.) 

The lame and the cripple, in order to be excluded, must be 
bora so. In like manner, persona deprived of the v£e of 
tidy hands must signify such as are destitute of the use of 
hoik hands from the day of their birth. Insanity and idiocy 
are grounds of exclusion. “An idiot,” says the Madras 
High Court, ‘is one ol unsound and imbecile mind who ha 3 
been so from hrs -birth. The question of unsoundness and 
imbecility is to be determined not upon wire-drawn spe¬ 
culations, but upon tangible and urimistakeable facts.}” 
The mental incapacity which is to disqualify on the ground 
of idiocy is not utter mental darkness. If, however, a per¬ 
son is unfit for the ordiuary intercourse of life, he is, as to 
all legal disabilities and incapacities, in the position of an 
idiot. It is believed that, as madness is more a disease than 
incapacity of the mind, it must ii"t be placed in the category 
as blindness, dumbness, idiocy, &c. If it can be simply 
shown that a party was insane at the time when the suc¬ 
cession openi d, he is incapable of inheriting.^ Where it 
is contended that, a person is incnpabl: of inheriting'by 
reason of an incurable disease, the strictest proof of the 
incurability of the disease will lie required I I.oprosv to 
bo a ground of disqualification, mifsfc be Of the sauious Or 
ulcerous typc.lf Elephantiasis, atrophy, and mar.i-mus 
are also mentioned among disqualifying' diseases,— korvu- 
dhikari, pp. 960 — 9G/j~ 


* Urmi Tiai v Padmanjl. I. 1 Ron,!,.. ; 

• f lialUbluam Slmuavvan r. b:i: H. : c: : .i,- 
l.lnni Itasi v. 1 inanath JjV , ] ]J. J,. l:.. u r, 

1 Tfitmiarnri'dul Annual <•. 1:. -aid,; A • • 
v Dwnika Nath tiyeiwK r. Mrrlni lm until r 
Mii.kail I/all Almbti r. Ricluui J/oLi. R. E i:.. 
Ci V ; 1 4 M«.o. I a., 176. 
r 2. W\ V . 


a. 4 Rom. H. C... U3 ; rhrcbh 

u.ir, 1 Mu«l. U. rj]|, 

•- k. 0 i:, T )’ . 1M i irnja- 
1. bcc itisu i.; Aiuor. 1. A.. 


• An. Mt.i r 

p'.- ECS ; Jan; i•.iliUJUL ?, Tatuluif i.e 
145. ■ 


1 1»:r> *>, fir. I. h ze t»b«o Mtal. S. ( , IPflo, 
(a'I .-j i SbuUcv l’uutiluting, 3 Horn. 11. 




As regards loss of caste, it may be observed that any for¬ 
feiture of rights on any person on account of his renouncing 
his religion or being deprived of caste has ceased to be en¬ 
forced as law. 

Food and raiment should be given to the disqualified per¬ 
sons, except to the outcast and his son begotten after his 
degradation ; but the sons of the disqualified persons being 
free from similar defects shall obtain their father's share of 
the inheritance. 


IV.—STRIDHUN, Oil WOMAN’S SEPARATE PROPERTY. 

Striclhun has been thus defined by Menu :—“ What was 
given before the nuptial fire, what was given at the bridal 
procession, what was given in token of love, and what was 
received from a mother, a brother, or a father, are considered 
as the six-fold separate property of a married woman.” 

This description of property is nob governed by the ordi¬ 
nary rules of inheritance. The succession to it varies accord- 
ing to circumstances. It varies according to the condition 
of the woman, and the means by which she became possessed 
of the property.* 


, property left by au unmarried woman, the heirs are her 

) o h r her father, aud her mother successively, and, failing these, her 
paternal kinsmen in due order. 

To tich property left by a married woman given to her at the timo 
oi her miptthis. the heirs arc her daughters ; the mr.iden, as in the 
ordinary law of iidi •ntanoe, ranking first, and then flic married Outsider 
oki-.y have male issue. (It. may be here mentioned that at thedeaUiot a 
nmjdon or betrothed daughter on whom the inheritance had devolved and 
"ho proved barren, or on the 'loath of a widow who had not given birth 
V’ n. son, the sitcceseion of the property which they ha l so inherited will 
d. voWe next on the sister* having and likely to have male issue ; and in 

their default o>- the barren wid . d dan-liters.) Theb wren and wid..w.*d 

daughters, failing the two first, succeed is co-heirs. In default of 
daughters, th * succeeds ; then the daughter’s son. the son’s son. the 

great-grandson in tin* male line, the son of a contemporary wife. Inn 
grandson and her great-grandson in the male lino. In default of all these 
•ie j eiu into, supplying the m in iage t< have been celebrated nccnrdiug to 
un> ot the first five forms, the husband succeeds, ar.d tlio brother, the 
mother, the father. But if ccl< rated according to any of the three l.ud 
forms, the brother is preferred to ihc hasban 1, and both are jiost poiied to 
tlie mother and father. In default of these, the heirs are su e ?iv-*!y n» 
follows : Husband’s voiinger brother, his yommjr brother’- < n. 1 > _»ldci 
brothers son, the Bister’s Son, hnabatut’e sister’s son, the brother's t 
son-in-law, the f:ither-in-law, tliv elder brut he* • .n-.a-.v. the the 

tcuru/yqj, the mmauodakai. 


c 
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Stridhun which has once devolved according to the law of 
succession which governs the descent) of this peculiar species 
of property ceases to be ranked as such, and is ever after¬ 
wards governed by the ordinary rules of inheritance.* * 

The Hindu law recognizes the absolute dominion of a 
married woman over her separate and peculiar property, ex¬ 
cept land given to her by her husband, of which she is at 
liberty to make any disposition at pleasure. The husband 
has nevertheless power to use the woman’s pecaliiim, and 
consume it in case of distress; and she is subject to his 
control, even in regard to her separate and peculiar pro¬ 


perty. 


V.—PARTITION. 


The father’s consent is requisite to partition, and while he 
liyes, the sons have not, according to the law of Bengal, the 
power to exact it, except under such circumstances as would 
altogether divest him of his proprietary right,f such as his 
degradation or his adoption of a religus life. 


* To such property left by a married woman given to her by her father 
but not at the time of her nuptials, the heim are successively a maiden 
daughter^ a son, a daughter who has or is likely to have male issue, 
daughter's son, sons son, son’s grandson, the great-grandson in the male 
line, the sou of a contemporary wife, her grandson, her great-grandson in the 
male line. In default of all these, the barren and the widowed daughters 
succeed as coheirs, and then the succession goes as in the five fir:t forms of 
marriage. 

To such property left by a married woman not given to her by her 
father, and not given to heT at the time of her nuptials, the heirs are in 
the same order as above, with the exception that the son and unmarried 
daughter inherit together, and not successively, and that the son’s son i? 
preferred to the daughter’s non. 

* For instance, property given to a woman on her manage is stridhun 
and passes to her dan; bier at her i.h nth; but at the daughter’s death it 
pa . iS to the heir of the daughter like other property ; and the brother 
of L(i mother would be heir in preference to her own daughter such 
daughter being a widow without issue. 

j But, according to the uth< i tchcolv, partition of the ancestral estate 
may bo enforced tti the*, ph ature of the sous, if the mother bo past child* 
i>cuving, even though the father retain bis worldly affections and though 
he be avcisc to partition. 
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According to the Bengal school, the father may make an 
unequal distribution of ancestral and acquired property, 
moveable and immoveable; but cannot make it with respect 
to ancestral immoveable property and estate, to the acquisition 
of which his sons may have contributed : of such property the 
sons are entitled to equal shares; but the father may retain 
a double share of it, as well as of acquisitions made by his 
sons.* 

In the event of a son being born after partition made by 
the father, he will be sole heir to the property retained by 
che father ; and if none have been retained, the other sons 
are bound to contribute to share out) of their portions. 
There is also another provision which consists in the fathers 
right of resumption, in case of necessity, of the property 
which he may have distributed among his sous. 

Ac any time after the death, natural or civil, of their pa¬ 
rents, the brethren are competent to come to a partition 
among themselves of the property, moveable and immove¬ 
able, ancestral and acquired; and according to the Bengal 
school, the widow is not only entitled to share an undivided 
estate with the brethren of her husband,*f* but she may re¬ 
quire from them a partition of it. Partition may be made 
also while the mother survives. Nephews whose fathers are 
dead, are entitled, as far as the fourth in descent, to partici¬ 
pate equally with the brethren. They takers?’ stirpes, aud 
auy one of the cop orcetiers may insist on the partition of his 
share. 
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Bat in all such cases, to each of the father’s wives who is 
a mother, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance,* 

To tho unmarried daughters such portions are allotted as 
may suffice for the due celebration of their nuptials. 

Any improvement of joint property effected by oue of the 
brethren does not confer on him a title to a greater share ; 
but an acquisition made by one, by means of his own un¬ 
assisted and exclusive labour , entitles the acquirer, accord¬ 
ing to the law of Bengal, to a double share on partition.f 
If the patrimonial stock was used, all the brethren share 
alike. If the joint stock have not been used,! he by whose' 
sole labour the acquisition has been made is alone entitled 
to the benefit of it. 

And where property has been acquired without aid from 
joint funds, by the exclusive industry of one member of an 
undivided family, others of the same family, although they 
were at the time living in coparcenary with him, have no 
right to participate in hi3 acquisition. The rule is the same 
with respect to property recovered, excepting laud, of which 
the party recovering it is entitled to fourth more than 
the rest of his brethren. It has also been ruled that, if 
lands are acquired partly by the labour of one brother, and 
partly by the capital of another, each is entitled to half a 
share, and that, if they wore acquired by the joint labour and 
capital of one, and by the labor only of the other, two thirds 

* F.iit .‘v cordii. - to t MitacsUnrc. and other work<* current in Benare* 
and the r.outhern ] •rovmces, childlc-.i wives are aleo entitled to shares the 
term mtU b< mg mte-preted to signify both mother and step-mother. * 

t It was ucc.oriimdy ruled, tine where an estate is acquired, by one of 
lour brother* living together, either with aid from joint funds, or with 
personal n from the brothers, two-fifths should be given to the acquit/ 
r.nd on.'*lifth to tr»eh of the other three. But according to the law as 
t.r..',:, io Ikimrea, the far. t. of eve brother having contributed personal 
hdx.ur, while no exertion vvtui mode ay the other, is not a rround of dis¬ 
tinct ion. 

1 What consul,utee the use of joint stock iy not un frequently very diHl- 

cult. to detoriuitn , and no R-nc ial rule can bo laid dow n apiilicabl*' to oil 

Cases that may ariso. Each indi' iaual case m. A be decided ou its own 
merits. * 
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should belong to the former, and one-third to the latter; but 
this provision seems rather to be founded on a principle of 
equity, than any specific rule of Hindu law. 

Presents received at nuptials, as well as the acquisitions 
of learning and valour, arc, generally sepeaking, not claimable 
by the brethren on partition. An undivided residue is not 

subject to the ordinary rules of partition of joint property; 

in other words, if at a general partition any part of the pro¬ 
perty was left joint, the widow of a deceased brother will nob 
participate, notwithstanding the separation, but such undi¬ 
vided residue will go exclusively to the brother. 

Partition may bo mado without having recourse to writing 
or othci fojmality ; and in the event of its being disputed ab 
any subsequent period, the fact may be ascertained by cir¬ 
cumstantial evidence. Jt cannot always be inferred from the 
manner in which the brethren live, as they may reside appa 
rontly in a abate of union, and yet, in matters of property, 
each may be separate; while, on the other hand, they may 

icsi t, apart, and yet may be in a state of union with respect 
to property. 


VI.—OF THINQS IMPARTIBLE 

Although by Hindu law, as understood in all the schools, 
the wealth of the father becomes, at least at his death, divi¬ 
sible amongst all his sons, vot there are exceptions to the 
rule, some properties being regarded as in their nature or on 
the ground of long usage impartible, and others being re¬ 
served exclusively to one co-parcener by the title of exclusive 
oerpusition. To the lormer class bolong principalities and 
extensive zamindaris in tho case of great families, when it 
is shewn that the usage has prevailed for a very long series 
of years, sufficient to control the general law of inheritance.* 


* With respect to a raj as a principality, tho g^noral rule fo tlut It ia 
impartible. (Baboq Uv:\c:h Dutt Sir 3 !. v. Mikr.v ,.-4 Mohahur 
Moore a Indian Appeals, p. 187.) ' ' 

A Pulliam id a tract vl country aul ' of to a pnttr chicfta- i. Tt i 'n tho 
nature o£ a raj. It may belong to an andividoi family, but it w i.ui thjj 
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VII.—MARRIAGE. 


Marriage among the Hindus is nob only a civil contract, 
but a sacrament ; and an unmarried man has been declared 
to be incapacitated for the performance of religions cere¬ 
monies. 


Bubjcct of partition. It can be held by only one member of the family at a 
time, who is styled the Polligar, the other members of the family being 
entitled to a maintenance or allowance out of the estate. 

The impartiality of property self-acquired by one of the members of 
an nndivided family is so explicitly recognized by the older authorities that 
no doubt could eyer have re-ted upon the doctrine so established. Even a 
building erected on the joint estate by one member at his own expense 
remains his separate acquisition, and is not divisible. a A house, garden, or 
the like,” says the author of the Dayabhaga fchap. ii., sec. vi., verse 30,) 
“which one of the co-heirs has constructed within the site of the dwelling- 
house during the father's life-time, remains his indivisible property, for kin 
father has assented by not forbidding the construction of it.” 

The gains of science are also excluded from partibility. Rut the ordinary 
gains of Icarining of science, which have been taught at the expense of the 
family-tfind. are subject to partition. 

Places of worship and sacrifice are impartible. To divide buildings used 
for those purposes would be to render them utterly unsuited for the pur¬ 
poses and objects for which they are intended. Parties jointly entitled 
to the use oY such buildings “ can enjoy their turn of worship, unless they 
can agree to a joint worship, and any infringement of the right to a turn in 
the worshio can be redressed by a suit.” “We cannot,” said the High 
Corn i of Bengal, “permit the object for which they were erected to be 
neutralized by dividing them. ‘ 

Dewuttnr lands also arc impartible. Those for whose benefit they are 
dedicated can by consent from separate religious establishments, and assign 
to each a palla or turn of worship. (Elder widow of jRaja Chutter Sein v, 
Younger widow of ditto . .Select Reports, new edition, Vol. i., p. 239.) 

With regard to effects which are not liable to partition, the author of 
the Mitakdhara quotes the text of Yajnavalkya (Mitakshara, chap. i.. 
sec. iv., verse 1) :—“Whatever else is acquired by the co-paroner himself 
without detriment to the father’s estate, as a [resent from a friend, ora 
rift at nuptials, doe9 not appertain to the co-heirs, nor shall he who re¬ 
covers hereditary property which had been taken away give it up to the 
parceners, nor what has been gained by science.” 

Again, the ornaments and clothes worn by each person are exclusively 
hi . but what has not been us- d is common and liable to pertition. 
(Mitakshara. chap. i.. s^c. iv., verse 19.) 

Again, what is obtained through the father’s favour is exempt from 
partition according to a text o': Yajnavalkya. “ Effects which have been 
given ly the father or by the mother belong to him in whom tin y were 
bestowed.” (Mitakshara. hap. i., sec. iv., ver^ 28, and see. vi., verse ) 

Self-acquirer! property ri cv.nrpt. from pa*i : Lion, provided it bo acquired 
without detriment to. or use of, the joint . . idv. So also articles of personal 
u and things which are in their nature indivisible, suck as a common 
road, aro * erupted. 

Jii ‘uUvahana treats in the sixth chapter of the Dayabhaga upon the 
Subject of impartil itfty, i i d emu 

partition : (1) The gains of Pci*.Dec chfained from displaying and mak¬ 

ing known one's own knowledge; (2) gains of valour; (3) wealth received 







There are eight forms of marriage: the Brahma, Daiva, 
Arsha , Prajapatya, Asura , Oandharva , Rckshaha } and 
Paisacha* 

The relations with whom it is prohibited to contract ma¬ 
trimony are thus enumerated by Menu : —“ She who is nob 
descended from his paternal or maternal ancestors within 
the sixth degree, and who is not known by her family name 
to be of the same primitive stock with his father and mother, 
is eligible by a twice-born man for nuptials and holy union." 

Adultery is- a criminal, as well as a civil, offence, and an 
action for damages as preferred by the husband seems to lie 
against the adulterer. 

In all cases, and for whatever cause (except adultery,) a 
wife may have been deserted, she is entitled to sufficient 
maintenance/!* 

Coverture incapacitates a woman from all contracts^ with 
certain exceptions. 


on account of marriage at tlic time of accepting a bride ; (4) items of pro¬ 
perty required for personal use. Again, **a house, gn*den. or th6 like, which 
one of the co-heirs had constructed within the site of the dvdliu ;-pla?.j 
duriug his father’s life-time, remains his indivisible property, for his 
father has assented by not forbidding the construction uf it." 

1 ho first four forms are peculiar to the Brahminica! tribe ; the fifth 
to Vaisyas and Sudras ; the sixth and seventh to th Kthatry* : and the 
last is reprobated for all. In the Brahn\a nuptials the damsel is given 
by the father) when he has decked her as elegantly as he can, to tho 
bridegroom, whom he has invited ; in the Daiva, tv> the priest employed 
m performing the sacrifice; in the 4 .rsha, to the bridegroom, from whom 
he receives (for religious purposes) a bull and a cow. When the father 
gives her to a suitor, saying ‘ perform all duties together,’ the marriage is 
tunned Prajapatya or Kaya } and a son produced by it confers purity 
r»n himself and on six descendants in the male line : au Asura marriage 
is contracted by receiving property from the bridegroom ; a Oandharva , 
by reciprocal amorous agr. 'inant ; a Ilakshaia , by seizure in war ; a 
Paishacha , by deceiving the damsel. 

t In the event of a mau forsaking his wife without just cause, and 
marrying, another, he shall pay his first wife a sum equal u the expenses 
of his second marriage provided she have not received any stridhun or 
make it up to her, if she have ; but he is not required in any case to 
assign more than a third of his property. 

Among the many faults for which a wife may be lawfully deserte l, the 
chief arc, barrenness, insanity, adultery, waste of her husband’s properly, 
drunkenness an incurable and grievous malady (as leprosy and the like), 
and degradation from caste. 

I But those contracts are valid and binding, with ire made by wives, 
the livelihood of whose husbands chiefly depends upon thmr labour ; 
also are those made for the support of the family during the absence or 
disability, mental or corporeal, of the husband. But the correct opinion 
seems to be that, except in cases where, by the Hindu as by the Kugliuh 
law, she may he resonably taken to have eontractgd n.rrcly as the agent 
or servant of her husband she is fully capable of entering into uny law¬ 
ful contract, whether she hau separate property or not. 
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VIII.—ADOPTION.* 


In the present age, two, or at the most three, forms of 
adoption only are allowed : the Dattaka y or son given, the 
Kritrimaf or son made, and the Dwya mush ay cm a or son of 
both fathers. The Dattaka and the Kritrimaf are the most 
common. 


* A son of any description should be anxiously adopted by one who lias 
no male ir r ;ue. ror the funeral cake, 'water, and solemn rites, and for the 
celebrity of hi9 name. The following texts of Menu contain some of the 
requisite Conditions for the adoption of a son : — 

He whom his father, or mother with her husband’s assent, gives to 
another his son, provided that the donee have no issue, if tho boy be of 
the -nmo class, and alfectionately disposed, is considered as a eon given, the 
gift bong confirmed by paring water," “ He is considered as a eon made 
<*r adopted , whom a man takes as his own son, the boy being equal in class, 
endued with filial virtues, acquainted with the merit of performing obseouics 
to hU adopter , and with the sin of omitting them.” 

x The Kritrima form of adoption. — It prevails only in Mithila. This 
form requires no Ceremony to complete it, and is instantaneously per¬ 
fected by the offer of the adopting, and the consent of the adopted, party. 
There is no restriction except re- to tribe, it being requisite that tlu tribe 
of tl e adopting father and ti e adoptr d son be the same. There is no limit 
as to age. and no condition as to the performance of ceremonies, so much 
so that it haB been [-aid that a man may adopt his own brother or even his 
own father. Eut he, as well as his issue, continues after the adoption to 
be considered as a nu mber of bis natural family, and he takes the inheri¬ 
tance both of his own family and that df his adopting father. Another 
peculiarity of this spoons of adoption it . that person adopted in this 
form by bio widow does not thereby become the adopted son of the 
husband, even though the adoption should have been permitted by the 
husband : and the express consent of the person nominal* d for the adop¬ 
tion must bo obtained during the lift.*-1ime of the adopting party. This 
relation of Kritrima son extends, as has already hr cn observed, to the con¬ 
tracting parties only ; and the son so adopt*d will not be considered tl o 
grand‘•on of the adopting iuth^r’s father, nor will the son of the adopted 1 .• 
considered the giandson of Ids adopting father. 

| The Dwyamiuthayana .—In this peculiar species of adoption, the 
Adopted <>n still contimn f a member of hi- own family and par hikes of the 
estate both of his natural and adopting father, and so inheriting, is liable 
for the debts of each. To this form of adoption the prohibition n* to th • 
gift of an only 6on docs not apply. It may take place either by special 
agreement that the boy shall continue son of both father s w In n t he >xm 
dopted is termed Nitya Dwyamuthayana ; or otherwise, when the car inonv 
of tonsure may have been performed in his natural family, when he is 
designated A nitgn Dwcmu:hayana ; and in this latter case, the connection 
betwe* n the adopting and the adopted parties endures only during the life¬ 
time of the adopted. Ill • children revert to their natural family. With a 
legitim at ' n *uib«eqiu?ntly bom. the D icyamuzJi ay ana takes half a abate of 
his adopting favour's propeity. 
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it is ail universal rule in Bengal and Benares, that a 
^ornari can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previously ob¬ 
tained.* The competency of a widow to adopt a son, with 
the sanction of her husband expressed before his decease, is 
hilly established.^ It has been ruled that in the case of an 
adoption made by a widow without having obtaiued the cou- 
sont ot her husband (or in which the adopted son shall not 
have been delivered over to her by either of his parents, but 
only his brother) the adoption is invalid. It is required that 
tho party adopting should be destitute of a son, and son's 
son, and son s grandson; that the party adopted should 
neither be the only nor the eldest son, nor an elder relation, 
such as the paternal or maternal uncle; that he should be of 
the same tribe as the adopting party; that he should not 
be the son of one whom the adopter could not have married, 
such as his sister’s son or daughter’s son.* It is lastly 
requisite that the adopted son should be initiated in the 
name of the family of the adopting party, with the prescribed 
form and solemnities.§ 

v . il ^ lt ^ ocs 770t appear that the prohibition in Mithila, which pre- 
- against her receiving a son in adoption according to the Dattak a 
u ’ . oven vv nh the previ. -ns sanction of her husband, he being dead, 
i * t!nas “ or receiving a boy in adoption according to the Ktitrima 
j n i : and the sou so adopted will perform her obsequies, and succeed to 
. er Peculiar property, though uof. to that of her deceased husband. r t 
i- not uncommon iu the province of Mithila for :.e husband i, idont 
one h t'tfrLma son, and the wife another 

t According to the law of the western provinces, a woman can adopt 
a !??«'.', i!,< ' of her husband’s kindred, afler his death. 

Uns hist rule, how -ver, applies ouly to the three superior classes, and 
docs not extend to Sudrns. 

§ The adoption being once completed, the son adopted loses all claim 
o the property of his natural family, but he is ef his own 

ami!}' only partially ; for the purposes of marriage, mourn ir. See., hr 
)R nf ’^ considered in the light of a stranger, and the prohibited dc;:m 
continue in full force as it* h«: had never been removed, lli.-i own family 
'^ve ) dai ni whatever to any prop rtv to which ho may have suca ,-d, 
le becomes (with the exception above noticed) to all intents ami purposes 
a member of the family of hia adopting futhcr. * 

D 
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It a man has a son, and the son of an cider son deceased, 
he may give the former away in adoption. Two persons 
cannot join in the adoption of one son. A notion seems to 
have prevailed, that two brothers might adopt the same in¬ 
dividual ; but this is entirely erroneous. It is clear that a 
man having adopted a boy, and that boy being alive, he can¬ 
not adopt another. It seems to be admitted that a man 
having a legitimate son may not only authorize his wife to 
adopt a son after his death, failing such legitimate son, but 
also, failing the son so adopted, to adopt another in his stead ; 
and it has also been ruled that authority to a wife to adopt, 
in the event of a disagreement between her and a son of the 
husband, then living, will not avail; though authority to 
odopt, in the event of that son’s death, would be valid.* 

The adopted con succeeds to his adopting father’s pro¬ 
perty collaterally as well as lineally , and, exceping the case 
of Dwyamushayana , is excluded from participating in his 
natural father’s property. He has also no legal claim to 
the property of a Bandha or cognate relation, e. <7., an 
adopted son cannot inherit the property of his adopting 
mother’s father, 

A boy adopted by a widow with the permission of her late 
husband has all the right of a posthumous son, so that a 
sale made by her to his prejudice of her late husband’s pro¬ 
perty, even before the adoption, will not be valid, unless 
made under circumstances of inevitable necessity. 

The question as to the proper age for adoption has been 
much discussed ; and the most correct opinion seems to be, 
that there : : no defined and universally applicable rule as to 


* In tho case of a Hindu of Bengal dying in his father’s life-time 
without issue, but leaving a widow authorized to adopt a son, If <uch 
adoption 1 made by ih« widow, with the knowledge and consent of hor 
deceased husband’s father, at any time before he shall ha e made any 
other legal diwpoation of tho property, or a son shall h: o born to 
his daughter in wedlock, no such snbeequent disposition or birth shall 
invalidate the claim of tin* s n so adopted to the inheritance. 
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the age beyond which adoption cannot take place, so long as 
the initiatory ceremony of tonsure according to one opinion, 
and of investiture according to another, has not been per¬ 
formed in the family of the natural father. 

According to the Dattaka Mimansa thp period fixed be¬ 
yond which adoption cannot take place is the age of five 
years. 

In the Dattaka Charidrica the period fixed for adoption 
13 extended, with respect to the three superior tribes, to their 
investiture with the characteristic chords, which ceremony is 
termed Upartya/na, and is subsequent to that of tonsure or 
Churalcarana ; and with respect to Sudras, to their con¬ 
tracting marriage. But investiture in the one case, and 
marriage in the other, must be performed in the family of 
the adopting lather. It should be observed, however, that 
where the ceremony of Upanyana has once been performed, 
insurmountable baf to adoption is thereby immediately 
created. 

Although it may be asserted that, generally speaking, there 
are only three forms of adoption allowable in the present age, 
yet the rule should be qualified by admitting an exception 
in favour of any particular usage which may be proved to have 
had immemorial existence Thus, it appears that the Gos - 
Mamin, and other devotees who lead life of celibacy, buy 
children to adopt them in tne lorm termed Kvita , or son 
bought; and that ihe practice of appointing brothers to raise 
up male issue fco deceased, impotent, or even absent husbands, 
still prevails in Orissa. The son so produced is termed 
Ashetraja , or son of the wife ; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri¬ 
mony of their adopting fathers in places where the lex loci 
would justify the affiliation. 
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IX.—MINORITY* 


Minors* are, under the protection of the law, favoured in 
all things which are for their benefit, and not prejudiced by 
anything to their disadvantage. 


A question arose whether the debts of a father become 
payable out of his assets, even in the hands of his heir (who 
is a minor), on demand from the guardian ; and it was deter¬ 
mined that, according to the invariable practice of the Courts, 
no plea of minority could be listened to, or any other doc¬ 
trine recognized than that the estate of Hindu of Bengal 
becomes liable at his death for his just debts, especially 
where he has pledged his land as security for those debts, 
and that this power of selling outright or conditionally any 
part of or all his landed property could not be questioned. 


h» 3-/ Ather , is thel*ral guardian of his children, where 

trnnrfV* 5 1• ant , wb ere *he father is dead, the mother may assume the 
pI ‘ an . p iJ P • but where the duties of manager and guardian are united, 
nfwi lr i i l ex< ' rci ' r( ’ of the former capacity, necessarily subject to the 
° .. ier husband s relations : and with respect to the minor’s person 
nrvfnrmo ir>rc Pome acts to which die is incompetent, such as the 
tvfn ^° f ? se Y r i al initiator 3' the management of which 

minor the p at ? rTial hindrcd. In default of her, an elder brother of a 
<0 aPSume the guardianship of him. In default of 
offiiL ^^her, the pat. rnal relations generally arc entitled to hold the 
i > an d, failing such relatives, the office devolves on the 

annoinf^n!!v I1 ? ,( ' n ’ accoHin S to their degree of proximity; but the 
PJp. of guardians universally rests wilh the ruling power, 

i ntii' U, i 'P' a / fmale (whether she be a minor or an adult’) 

. , ' 10 “ disposed (■! in marriage. rests with her fmher : if he be dead* 
Kn i : c . r ! € \ ^ oa ^t paternal relations, After her marriage, a woman is 
lu HmUmi d° - f ^i> < ‘ tinro1 (j " her husband's family. In the first instance 
ffrent i 18 :Cr ^ urat3]an : in default of him. her eons, grandsons, and 
default ? T crmpcUnt to assume the guardianship; and in 

to i» hrrU i • ra \ h 4 er husband * heir,' generally or those who are entitled 
cf mS, N her death, are (omprtent to exercise the duties 

c irl her I ,V^\i lC, T r 0,ld h(T t On failure of her husband « 

r.Ht ernal k^ndrorl 1 t' ^ a I e J ior f-'Uftrdmns ; and, failing them, her 

° f faCt - aro ^t in a continual 






x.—WIDOW'S RIGHTS AND POWERS. 


A widow inheriting her husband’s property has not an ab¬ 
solute proprietary right, bub she is only a holder iu trust for 
certain uses, and, should she make waste, they who have the 
reversionary interest? have clearly a right to restrain her from 
doing so. But she is allowed to alienate by sale any part or 
the whole of her husband’s property as may be necessary for 
the payment of his debts, for her own subsistence, for the 
support of her husband’s family, for the performance of ex- 
oqnial rites, for the benefit of his soul, and for the payment 
v>t the Government revenue, with or without the consent of 
her kinsmen or next heirs. In all other instances, the con¬ 
sent of her husband’s next heir is absolutely necessary. 
Pilose of the nearest relations of the husband are alone en¬ 
titled to inherit who survive the widow, and not the heirs of 
those who lived at the time of her husband’s death, but died 
during the widow’s life-time. If a widow, having succeeded 
• i cr husband, should dispose of bis property by gift or other 
alienation with the sanction, of her husband's next iic’r, 
ai; d tho heir consenting die before the widow, then the heir 
vwio succeeds in default of the consenting party, on the 
widow’s death, cannot question the validity of such an aliena¬ 
tion ; for the rule is, if any alienation of a widow’s inherited 
property take place with the consent of the then living heir, 
its validity cannot be questioned hereafter even by the con¬ 
tingent next heir. 


y 
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XL—MAINTENANCE. 

The persons entitled to maintenance are(I) The 
members of the undivided family, their wives and children, 
(2) persons who from some mental or bodily defect are 
unable to inherit, (3) illegitimate sons, when nob entitled 
as heirs,; (4) persons taken in adoption, w r hose adopbion 
has proved invalid, or who have been deprived of their full 
rights by the subsequent birth of a legitimate son, (5) con 
cubines when analogous to female slaves who in former 
times were recognized as members of a man’s family, (G) wi¬ 
dows, (7) wives, (8) parents including the sbep-motker, aud 
mother-in-law, (0) sister or step-sister until her marriage, or 
if her husbands family he unable to support her, and (10) 
minor-children,—(see May lie, s, 374). 

As to how the widow’s maintenance is to be provided for, 
Strange * says, “ It may be supplied by an assignment of land, 
or an allowance of money ; in cither case proportioned to her 
support, and that of those dependent upon her, including the 
perpormance of charities, and the discharge of religious obliga¬ 
tions; and this always, with a reference to the amount of the 
property, so as, at the utmost, (as has been said,) not to exceed 
a son’s, or other parcener’s share. lu whatever way the pro¬ 
vision is made, care should be taken to have ib secured. 
The manner of doing this ^discretionary, there being no 
special law, directory heroin. Whether, in estimating her 
Stridhflna on the occasion, her clothes, ornaments, and the 
like, are to bo taken into account or only such articles of 
her property as are productive of income to her, or con¬ 
ductive to her subsistence, does not distinctly appear; though 
the restricting the account to tho latter would seem to bo 
reasonable, considering the object. Au opinion, that her 
maintenance should be independent of her peculiar property., 
is unsupported.’ 1 



9 P 171, fool Hi cun. 
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PRINCIPLES OF HINDU LAW. 

CHAPTER I. 

OF PROPRIETARY RIGHT. 

Proncr 

Property, according to the Hindu law, is of four descrip- fourfold, 
tions, real, personal, ancestral, and acquired. I use the terms 
real and personal in preference to the terms moveable and 
immoveable, because, although the latter words would fur¬ 
nish a more strict translation of the expressions in the origi¬ 
nal, yet the Hindu law classes, amongst things immoveable, 
property which is of an opposite nature, such as slaves and 
corrpdies, or assignments on land.* In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India. The vari¬ 
ous modes of acquisition, as occupancy, birth, gift, purchase, 
and the like, have been detailed and commented on with all 
the elaborate minuteness peculiar to the Hindu jurists ;f It 
seems sufficient here to inquire into the nature of that pro¬ 
perty which is created by birth, for to this source must 
be traced all the impediments which exist to alienation ; 

* Jim . Yn. cited in Di r., vol iii., page 34. 

t la property included Id the seven categories, substance aiid tha 
rest or is it distinct therefrom ? Jagannatha in the Digest, v« l. ii., page 
606: and ownership, in hi- opinion, fallowing tho A'yaya. doctrine, “j\, 
relation between cause and effect, attached to the owner who predicated, 
of particular substance and subsisting in the Mibstance by connection 
with the predicable. ” 
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a man without heirs having an absolute and uncontrolled 
dominion over his property, by whatever means acquired. 
That an indefeasible, inchoate right is created by birth, 
seems to be universally admitted, though much argumenta¬ 
tive discussion has been used to establish that this alone is 
p . ht o £ in not sufficient to create proprietary right. The most approv- 
heritancchow ed conclusion appears to be, that the inchoate right arising 
from birth, and the relinquishment by the occupant (whether 
effected by death or otherwise), conjointly create this right ; 
the inchoate right which previously existed becoming per¬ 
fected by the removal of the obstacle,* that is, by the death 
of the owner (natural or civil), or his voluntary abandon¬ 
ment.f In ancestral real property, the right is always limit¬ 
ed ; and the sons, grandsons, and great grandsons of the occu¬ 
pant, supposing them to be free from those defects, mental or 
corporeal, which arc held to defeat the right of inheritance,^; 
are declared to possess' an interest in such property equal to 
that of the occupant himself; so much so, that he is not ab 
liberty to alienate it, except under special and urgent cir¬ 
cumstances, or to assign a larger share of it to one of his 


*6>ricrishna, died in the Digest, vol. ii.. page 517. 

f The fact of the ancestor being missing for a period exceeding 
twelve years constitute? a legal title to succession on the part of the 
heiTB. ThD doctrine was recognized in a case decided by the $ udder 
Dewanny Adawlut on the. 25th of April 1 >20 (Reports/vo. iii., page: 28) 
wherein it was determined that twelve years should he allowed for "the 
re-appearance ol a missing person, after which his death will le nre¬ 
sumed ; but some authorities maintain that the period varies with refer¬ 
ence to the of the missing person. S• • note to Case 7, vol. ii.. page 9. 

I various diseases and various offences have been declared by the 
Hindu legislators to be of such a nature as to disqualify for inheritance. 
It is problematical how far our courts would go in support of objections 
, liich nr * 1 ..* in poiho in tan.-, s he deemed irrational prejudices. The only 
repelled ' a-? in which the qu ation has b« an agitated, may be found in, 
lb . Bengal Reports, png. « 1U8 and 257, vol. ii. ; nud in the Bombay Re- 
p.a . pa 'e 411. vol i , there is a rase reported, in which a widow’s claim 
to h-T !j .'.hand’s <:• t.ita v.ns disallowed on account of her blindness. For 
an enumeration of tho-di qui.lif ing ace Digest of Hindu Law, 

page *.’98, v\»l. iii.. and .than. II n. Lr.'-'. App., pti: *■ 335 cl ncfj.i and the 
< ’ ao. vol. i : ., tA-ailr ■. "f Hv..; i; , : .. n r T .., ■ rnl g-ir-ncc! b, i! ; c i . ; c Ml wi.ich 
an enumeration of the Severn! disqualify ug circuuiilauccs h;< t Ulu -m u, 
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descendants than to another.* With respect to personal pro¬ 
perty of every description, whether ancestral or acquired, 
aed with respect to real property acquired or recovered by 
the occupant, lie is at liberty to make any alienation or dis¬ 
tribution which he may think fit, subject only to spiritual 
responsibility.-)* The property of the father being thus re¬ 
stricted in respect of ancestral real property, and wills and tes¬ 
taments being wholly unknown to the Hindu law, it follows, 
for the sake of consistency, that they must) be wholly inope¬ 
rative, and that their provisions must be set aside, where they 
are at variance with the law ; otherwise, a person would be 
competent to make a disposition to take effect after his death, 
to which he could not have given effect during his lifetime.* 
A will is nothing more or less than “ the legal declaration 
of a man’s intentions, which he wills to be performed after 
his death but willing to do that which the law has prohi¬ 
bited cannot be held to be a legal declaration of a man's in¬ 
tentions. There may be a gift in contemplation of death, but 
a .all, in the sens.- in which it is understood in the English 
la\», is wholly unknown to the Hindu system ; and such gift 
can only be held valid under the same circumstances as those 
under which an ordinary gift would be considered valid. 
^ hat may not be done inter vivos may not be done by will. 
Of this description is the unequal distribution of ancestral 
real property. There are certain acts prohibited by the law 


% 

Restrictions 
on alienation. 


Of wills. 


* JannnnatJia in Dig., vol. iii., pare 15. 
t Vrif.atpati, Dig.. vol. iii.. pa_o 32. 

t For a more full discussion of the- right of 'a Hindu to make a will 
Ron Considerations on Hindu Law. p. 320, wherein the opinion of Mr 
Col. rooke is introduced, to which the doctrine here laid down D con- 
forma bio. .Sec also the case of Hurco Bullnbh G tingaram y. Keshormn 
. vol. ii . page 6, hi whicl i 

Opposition to the maims of hei • was treated r.s in. Invisible and repug- 
1111:11 *■' * ii ' H ir -hi low. and 1 » • • -a <’ . i. •. | 

nuinund Bharoebund, ibid, page 471; also the imsu of Mugsi. Oooluub 
r. Musst. l’hool, v. \ i, page: 1 "»4 : .md that of t align;.. . \i . mill 
v. Tappeo Bnee, ibid., page 372. and of'J'ooljaram Hurjoevun r. Hurbhe- 
ram and another, ibi l., 3S0 ; also App. Klein. Hin. Law, p. 9 ti panim 
and p. IDS et stq. * 
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which, however, if carried into effect, cannot, according to 
the law of Bengal, be set aside, and which, though immoral, 
and (in one sense of the word) illegal, cannot be held to be 
invalid. For instance, a father, though declared to have 
absolute power over property acquired by himself, is prohi¬ 
bited from making an unequal distribution of such property 
among his sons by preferring one or excluding another with¬ 
out sufficient cause. This has been declared in the Ddya- 
bhdga to be a precept, not a positive law ; and it is therein 
laid down that a gift or transfer under such circumstances is 
not null, for a fact ca.unot bo altered by a hundred texts.” 
There is nothing inconsistent in this, as the doctrine is 
rather confirmatory of the texts which declare the absolute 
nature of the father’s power over such property; but it has 
been held to extend to the legalizing of an unequal distri¬ 
bution of ancestral real property, and thereby interpreted in 
direct opposition to a positive law, which declares the owner¬ 
ship of the father and the son to be equal with respect to 
this description of property. But it cannot legitimately 
bear such a construction. It cannot be held to nullify an 
existing law, though it may be construed as declaring a pre¬ 
cept inoperative with reference to the power expressly eon- 
f.rred by the law, or, in other words, to signify that an act 
may be legally right, though morally objectionable. Thus, a 
coparcener is prohibited from disposing of his own share of 
joint ancestral property; and such an act, where the doc- 
tune of the Mrtacuhard prevails (which does not recognize 
any several right until after partition, or the principle of 
jo.cl urn. valet), would undoubtedly bo both illegal and invalid. 
But, according to the Ddynbhd ja, which recognizes this prin¬ 
ciple and also a sevcial though unascertained right in each 
coparcener, even before partition, a sale or other transfer 
under ueli Cii cum. 1 fauces would he valid and binding, as far 
:i8 concerned the share of jho transferring party. In tho 
case of Bhowanecpcrshad Goh versus Mu st, Taramuncc, it 





was determined by the Sudder Bewanny* Adawlut that, 
according to the Hindu law as current in Bengal, a copar¬ 
cener may dispose of, by gift or otherwise, his own undivided 
share of the ancestral landed property, notwithstanding he 
may have a. daughter and a daughter’s son living ;* while in 
the case of Nundram and others it was determined that, ac¬ 
cording to the law as current in Behar, a gift of joint un¬ 
divided property, whether real or personal, is not valid, even 
to the extent of the donor’s own share.f I am aware that 
cases have been decided in opposition to the doctrine for 
which I here contend. These I propose briefly to notice. 

The first on record is that of Rushiklal Dutt and Hurnaul Cases cited 
^ involving the 

Butt, executors of the will of Mudunmohun Butt versus doctrine of 

Cheytunchurn Butt, cited by Sir Thomas Strange, in his ( n ^| r ^ 
Elements of Hindu law* He states, that the case was buti ? ns 
decided about the year 1789 ; that the testator, a Hindu, 
the father of four sons, and possessed of property of both 
descriptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of what he possessed to 
the two younger ones, to the disherison of the two elder, of 
whom the second disputed the will ; that on reference to the 
pundits of the court, they affirmed the valiuiiy of the will, 
their answers being short ; and that Sir W. Jones and Sir 
Robert Chambers concurred in this determination. The 
author of the Elements adds: “ The ground with the 
Pundits probably was (rhe Bengal maxim), that, how¬ 
ever inconsistent the act with the ordinary rules of inhc- 


* fiudbor Powanny Adawlut K ]' rM. vol. iii.. f t-c K<S. Tho am • 
doo.fcnnt* wvi held in tb*? •• f ll.tmkunhai u :u I <eh;.r.: ?• du;"- 
chuivl I »u:» 1 ’•. ••ion, ibid i7. and the • rt* •’ i.-i m .. .> Iy di*ju -c i by 
Mr. < 'nlcbrookc i:i vol. i. r pp. 4 :u 1 1 ' 7. 

•j- Cura of tN11rirli n and - n r. r i~. - V\ 1 * ; .d other*. Suddcr 
Dcwamiv Adawlut Kojvjrl -. vol. ; *i . t • r ’ 2:>H).* >• . u;. do . :o \v:v* 
liclil in ill .* c.vj-j of Ooman Putt r. in li, iM.l Ml. 

X Page 202. 
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ritance and the legal pretensions of the parties, being done , 
its validity was unquestionable/’ To this it can only be 
answered that the motives which actuated the Pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only; and that, if such 
motives are allowed to operate, there must be an end. to all 
law, the maxim of factum valet superseding every doctrine, 
and legalizing every act. The particulars of the case not 
having been stated, it cannot with safety be relied on as a 
precedent. 

The second case is that of Eshanchund Rai versus 
Eshorchund Rai, decided in the Suddcr Dewanny Adawlut 
on the 23rd of February 1702.* In that case it was held 
that a gift, in the nature of a will, made by the zemindar 
of Nuddea, settling the whole of his zemindaree on tho 
eldest of his four sons, subject to a pecuniary provision for 
the younger odcs, was good. The Pundits are stated to 
have assigned six reasons for this opinion, not one of which, 
except the last, appears entitled to any weight. The last 
reason assigned, namely, that a principality may lawfully and 
properly be given to an eldest son, is doubtless correct, and, 
taking a zemindaree in the light of a principality; is appli¬ 
cable, and would alone have sufficed to relalize the transaction. 

A principality has, indeed, been enumerated among things 
impartible. But, with respect to the other reason assigned, 
they may be briefly replied to as follows. To the first, that, 

‘ according to law, a present made by a father to his son 
througli affection, shall not be shared by the brethren,” it may 
bo objected that this relates to property other than ancestral, 
over which the father is expressly declared to have control. 
To the second, “that what has been acquired by any of the 
enumerated lawful means, among which inheritance is one, 
is a fit subject of gift,” that this supposes an acquisition in 

* Sadder Dewanny Adawlut Report, vol. i., page 2. 






WiNisr^ 



which no other person Is entitled to participate, and not the 
case of an ancestral estate, in which the right of the father 
and son has been declared equal. To the .third, “that a 
co-heir may dispose of his own share of undivided property,” 
that his right to do so is admitted; but this does not include 
his right to alienate the shares of others. To the fourth, 
“ that although a father be forbidden to give away lands, 
yet if he nevertheless do so, he merely sins, and the gift 
holds good,” that the precept extends only to property over 
which the father has absolute authority, and cannot affect 
the law, which expressly declares him to have no greater 
interest than his son in the ancestral estate. And to the fifth, 
“ that Raghunandana in the Ddyatativa , restricting a father 
from giving lands to one of his sons, but clothes and orna¬ 
ments only, is at variance with Jimutavahana , whose doc¬ 
trine ho espouses, and who only says that a father acts 
blamcably in so doing,” that no such variance in reality 
exists. In addition to the above, it may be stated, that the 
suit in question was brought by an uncle against his nephew 
to recover a portion of an estate which had previously de¬ 
volved entire on the pother of the claimant, and which, 
it appeared, had uever been divided.* 

The third case is that of Ramkoomar Noace Bachesputeo 
versus Kishenkinker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 24th of November 1812.-}- In 
that case it was maintaincd that the gift by a hither of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act (although an immoral 
one), according to the doctrine received in Bengal. To refute 
the opinion declared by the Pundits on that occasion, it is 
merely necessary to state the*authorities quoted by them 
which would have been more applicable to the maintenance 


* See Appendix l*'lem. Hin. Law, nr. 
f Sudder Dewanny Adawlnt Reports, vol. ii.. patjo -id. 
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of the opposite doctrine. The following were the authorities 
cited in support of the above opinion : 1st. The text of Vishnu 
cited in the Ddyabhdga ; “ When a father separates his 
sons from himself, his will regulates the division of his own 
acquired wealth.” 2d. A quotation also from the Ddya¬ 
bhdga : “ Tho father has ownership in gems, pearls, aud other 
moveables, though inherited from the grandfather, and not 
recovered by him, just as in his own acquisitions, and has 
power to distribute them unequally; as Ydjnyaicalcya 
intimates: ‘ The father is master of the gems, pearls and 
corals, and of all (other moveable property) ; but neither 
the father nor the grandfather is so of the whole immove¬ 
able estate/ Since the grandfather is here mentioned, the 
text must relate to his effects. By again saying, “ all” after 
specifying * gems, pearls, &c\, it is shown that the father has 
authority to make a gift or any similar disposition of all 
effects, other than land &c., but not of immoveables, a cor- 
rody, and chattels (i.e. slaves) ; since here also it is said 
‘ the whole/ this prohibition forbids the gift or other aliena¬ 
tion of the whole, because immoveable and similar posses¬ 
sions are means of supporting the family. For the main¬ 
tenance of the family is an indispensable obligation, as Menu 
positively declares : ‘ The support of persons who should be 
maintained is the approved means of attaining heaven ; but 
hell is the man’s portion if they suffer/ Therefore (let a 
master of a family) carefully maintain them. The prohibi¬ 
tion is not against a donation or othor transfer of a small 
pait ; not incompatible with the support of the family : for 
the insertion of the word ‘ whole’ would be unmeaning (if 
the gift even a small part were forbidden). The text of 
Ydjngaualcya cited in the Pray us^xhitta-Hvek: “ From 

the non-performance of acts viiich are enjoined, from tho 
commission of acts which are declared to be criminal, and 
from not exercising a control ovcv the passions, a man incurs 
punishment in the next world.” An examination of the 
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authorities above quoted, as given by the law-officers in the 
case in question, will make it evident that they are totally 
insufficient for the support of the doctrine to which they 
were intended to apply. 

The fourth case is that of Sham Singh versus Musst. Um- 
raotee, decided in the Sadder Dcwanny Adawlut on the 28th 
of July IS 13,* on which occasion it was determined that, by 
the Hindu law as current in Mithila, a father cannot give 
away the whole ancestral property to one son to the exclu¬ 
sion of his other sons. The author of the “ Considerations on 
Hindu law,” commenting on this decision, infers that the 
Sudder Dcwanny Adawlut would not have entertained any 
doubt as to the validity of the gift, had it depended upon 
the law as current in Bengal; but there seems to be no other 
ground for this inference than the erroneous doctrines laid 
down in the two previously cited cases, together with the 
fact of the parties having disputed as to which law should 
govern the decision. 

The fifth case is that of Bhowannychurn Bunhoojea versus 
the Heirs of Ramkaunt Bunhoojea, which was decided in the 
Sudder Dewanny Adawlut on the 27th of December 1816,f 

and in which case it was ruled, that an unequal distribution 
made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distri¬ 
bution of property acquired by the father, and of moveable 

ancestral property, if made under the influence of a motive 

which i3 held in law to deprive a person of the power to 
make a distribution. The question as to the fathers power 
was thoroughly investigated on this occasion. There being a 
difference of opinion between the Pundits attached to the 
Sudder Dewanny Adawlut, the following question was pro¬ 
posed to the Pundits of the Supremo Court, Tarapershad and 

* Snrtder LVwanny Adawlut EeporU, vol *i, pajro 7#. 

f Ibid, page 202, 
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Mrityoonjyee,toNurahurree, Pundit of the Calcutta Provincial 
Court, and Ramajya, a Pundit attached to the College of Fort 
William: “ A person whose elder son is alive, makes a gift to 
his younger, of all his property, moveable and immoveable, 
ancestral and acquired. Is such a gift valid according to the 
law-authorities current in Bengal, or not ? and if it be invalid, 
is it to be set aside V 

The following answer, under the signatures of the four 
Pundits above mentioned, was received to this reference :— 
* If a father, whose elder son is alive, make a gift to his 
younger of all his acquired property, moveable and immove¬ 
able, and of all the ancestral moveable propert}', the gift is 
valid, but the donor acts sinfully. If, during the lifetime of 
an elder son, he make a gift to his younger, of all the ances¬ 
tral immoveable property, such gift is not valid. lienee, if 
it have been made, it must be set aside. The learned have 
agreed that it must be set aside, because such a gift is & for¬ 
tiori invalid; inasmuch as he fthe father) cannot even make 
an unequal distribution among his sons of ancestral immove¬ 
able property ; as he is not master of all ; a? he is required 
by law, even against his own will, to make a distribution 
among his sons of ancestral property not acquired by him¬ 
self (i.e. not recovered) ; as he is incompetent to distribute 
such property among his sons until the mothers courses 
have ceased, lest a son subsequently born should be deprived 
of his share; and as, while he has children living, he has no 
authority over the ancestral property. 

“ Authorities in support of the above opinions. 

1 st. I ishnii, cited in the Ddyccl/Juiyi x \ — - <l His will regu¬ 
lates the division of his own acquired wealth.” 2d. Ydj- 
nyaivaloya, cited in the Ddyabhdga The father it* 
master of the gems, corals, pearls, and of all other moveable 
property.” 3d. Layahhaya:--" The father Las ownership in 
gems, pearls, and other moveables, though inherited from the 
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grandfather, and not recovered by him, just as in his own ac¬ 
quisitions.” 4th. Dayabhaga :—“ But not so, if it were im¬ 
moveable property inherited from the grandfather, because they 
have an equal right to it. The father has not in such case an 
unlimited discretion.” Unlimited discretion is interpreted by 
Sricrishna Tarcalancara to signify a competency of disposal 
at pleasure. 5th. Dayabhaga :—“ Since the circumstance of 
the father being lord of all the wealth is stated as a reason, 
and that cannot be in regard to the grandfather’s estate, 
an unequal distribution made by the father lawful only in 
the instance of his own acquired wealth.” Commentary of 
Sricrishna on the above texts: — Although the father be in 
truth lord of all the wealth inherited from ancestors, still the 
right here meant is not merely ownership, but competency 
for disposing of the wealth at pleasure ; and the father has 
not such full dominion over property ancestral.” 6th. Daya¬ 
bhaga :—“ If the father recover paternal wealth seized by 
strangers, and not recovered by other sharers, nor by his own 
father, he shall not, unless willing, share it with his sons; 
for in fact it was acquired by him.” In this passage, Memu 
and Vishnu declaring that “ he shall not, unless willing, share 
it, because it was acquired by himself,” seem thereby to intb 
mate a partition amongst sons, even against the father's will, 
in the case of hereditary wealth not acquired (that is, re¬ 
covered) by him. 7th D ec When the mother 

is past child-bearing,” regards wealth inherited from the pa¬ 
ternal grandfather. Since other children cannot be borne 
by her when her courses have ceased, partition among sons 
may then take place ; still, however, by the choice of the 
father. But if the hereditary estate wore divided while she 
continued to be capable of bearing children, those born sub¬ 
sequently would be deprived of subsistence ; neither would 
that be right, for a text expresses : “ They who are born, 

and they who are yet unbegotten. and they who are actually 
in the womb, all require the means of support; and dis 
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si pat ion of their hereditary maintenance is ensured.” Sri- 
crishnd" has interpreted “ the dissipation of hereditary main¬ 
tenance ’ to signify the being deprived of a share in the ances¬ 
tral wealth. 8th. Dwaitanirvaya “ If there bo offspring, 
the parents have no authority over the ancestral wealth ; and 
from the declaration of their having no authority, any un¬ 
authorized act committed by them is invalid.” 9th. Text of 
Vijnyaneshumu, cited in the Medhatithi :— « Let the judo- e 
declare void a sale without ownership, and a gift or pledge 
unauthorized by the owner.” The term “without owner¬ 
ship,” intends incompetency of disposal at pleasure. 10th 
Text of Nareda “ That act which is done by an infant, or by 
any person not possessing authority, must be considered as 
not done. Tho learned in the law have so declared.” 

I have given the above opinion, together with the authori¬ 
ties cited in its support, at full length, from its being appa¬ 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu¬ 
tation of being a dead letter, and protects the son from 
being deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
have equal ownership. Tho case of Ramkaunt is the latest 
reported decision by the Sudder Dcwanuy Adawlut connect¬ 
ed with the point in question. Various cases have been 
cited by the author of tho “Considerations,”* in which 
wills made by Hindus have been upheld by the Supreme 
Court, though at variance with the doctrine above laid down. 
The will of Knjah Nolkishcn. who, although he had a begot¬ 
ten and an adopted son, left an ancestral taloolc to \he 
sons cf his brother, is perhaps the most remarkable of the 
cases cited; but in this, a3 well as in most of the others, 
tho point of law was• never touched upon tho parties hav- 


* See Iho chapter ou Wills, page, 3J5 clpattim. 
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ing joined issue on questions of fact. Upon the whole, I 
conclude that the text of the Dd/yabhdga, which is the 
groundwork of all the doubts and perplexity that have been 
raised on this question, can merely be held to confer a legal 
power of alienating property, where such power is not ex¬ 
pressly taken away by some other text. Thus, in Bengal, a 
man may make an unequal distribution among his sons of his 
personally acquired property, or of the ancestral moveable 
property; because, though it has been enjoined ' to a father 
nob to distinguish one son at a partition made in his life¬ 
time, nor on any account to exclude one from participation 
without sufficient cause, yet, as it has been declared in ano¬ 
ther place that the father is master of all moveable property, 
and of his own acquisitions,*!- the maxim that a fact cannot be 
altered by an hundred texts here applies to legalize a dis¬ 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authority with those which 
condemn the practice. In other parts of India, where the 
maxim in question does not obtain, the injunction applies in 
its lull force, and any prohibited alienation would be consi¬ 
dered illegal^ The subject will be resumed in the ehapter 
treating of Partition. 

* Caty&yava, cited in 1% vol. ii., page 640. 

f Ydjnijawa'cya. ibid, page l.VJ. 

j Elem. nL of Hindu Lav, vol. i., page 123, Mid Appendix, chap. I t ; 
and bco Bombay Report*, pages 154, ;>72, and 3S0, vol. i., uni pagee G 
and 471, vol. ii. 
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CHAPTER II. 

OF INHERITANCE. 


Of SODS. 


According to the Hindu law of inheritance, as it at present 
exists, all legitimate sons, living in a state of union with 
their father at the time of his death, succeed equally to his 
property, real and personal, ancestral and acquired. In former 
times the right of primogeniture prevailed to a certain ex¬ 
tent ; but that, with other usages, has been abrogated in the 
present or Cali age.* The right of representation is also 
admitted, as far as the great-grandson ; and the grandson 
and great-grandson, the father of the one and the father and 
grandfather of the other being dead will take equal shares 
with their uncle and grand-uncle respectively. Indeed, the 
term putra or son has been held to signify, in its strict 
acceptation, a grandson and great-grandson. An adopted 


* Sec the case of Taliwur Singh versus Ihihlwan Singh, Sjudder Dewannr 
A daw! at Reports, vol. iii. pago 203, wherein a claim -f primo-.niture 
being preferred, it was determined that priority of brlth does not entitle 
to a larger portion. There is anoth-.r decision on record (vol. ii., p no') 
ol a ease in which there were sons by different wives, and onenarly 
claimed thru. the estate should be distributed according to the number 
of wives, without reference to the number of sons borne by each (a 
dj drihution technically termed putnibhaga ). averring that such j)r a boon 
the koolachar , or immemorial usage of the family ; but the Court 
determined that the distribution among them should be made, not vith 
reference to the mothci-*, but with ref* rorce to the number of sons • beincr 
of opinion, that although, in cases of inheritance, lootachar. or family 
m age, has the prescriptive fmeo of law, yet, to establish koolachar it is 
nm • nry that the usage have been auTicut and invariable Sop n,* 
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son is a substitute for a son of the body, where none such 
exists and is entitled to the same rights and privileges. 
Among the sons of the Sudra tribe, an illegitimate son by a 
slave girl takes with his legitimate brothers a half share ; 
and where there are no sons (including sons’ sons and grand¬ 
sons), but only the son of a daughter, he is considered as a 
coheir, and takes an equal share.* 

In default of sons, the grandsons inherit, in which case 
they take per stirpes , the sons, however numerous, of one son, 
taking no more than the sons, however few, of another son. 


In default of sous and grandsons, the great-grandsons in¬ 
herit ; in which case they also take per stirpes , the sons, 
however numerous, of one grandson, taking no more than 
the sons, however few, of another grandson. They will take 
the shares to which their respective fathers would have been 
entitled, had they survived. 


In default of sons, graudsons, and great-grandsons in the 
male line, the inheritance descends lineally no farther, and 
the widow inherits, according to the law as current in Ben¬ 
gal, whether her late husband was separated, or was living 
as a member of an undivided family; but, according to other 
schools, the widow succeeds to the inheritance in the former 
case only, an undivided brother being held to be the next 
heir. If there be more than one widow, their rights are 
equal.*}* Much discussion has ariseu respecting the nature 
of the tenure by which a widow holds property that had de¬ 
volved upon her by the death of her husband : and certainly 
the law, in this instance, as in many others, admits of great 
latitude of interpretation. It is well known, that between 
the Bengal and the other schools, there is a difference of 
opinion as to the circumstances under which a widow has a 


"* M'tac., cl ip. i sec. sii.. '. $ 1 und 2. 
■f Sec Klein, Lin, Law, App., page 59. 
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right to succeed to the property of her deceased husband. 

By the law as current in Bengal, as has been already observ¬ 
ed, she is entitled to succeed, whether the husband was liv¬ 
ing in a state of union with, or separation from, his brethren ; 
by that of other schools, only where the husband was separated 
from his brethren. So far, as to the right of succession, the 
law is clear and indisputable, but to what she succeeds is not 
so apparent. She has not an absolute proprietary right neither 
can she, in strictness, be called even a tenant for life; for the 
law provides her successors, and restricts her- use of the pro¬ 
perty to very narrow limits. She cannot dispose of the 
smallest part, except for necessary purposes, and certain 
other objects particularly specified. It follows, then, that 
sho can be considered in ho other light than as a holder 
in trust for certain uses; so much so, that should she 
make waste, they who have the reversionary interest have 
clearly a right to restrain her from so doing. What con¬ 
stitutes waste, however, must be determined by the circum- 
stances of each individual case. The law has not defined 
the limits of her discretion with sufficient accuracy, and it 
was probably never in the contemplation of the legislator 
that the widow should livo apart from, aud out of the per¬ 
sonal control of, her husband’s relations, or possess the ability 
to expend more than they might deem right and proper, 

In assigning a motive for the ordinance that a widow should 
succeed to her husband, and et the same time that she should 
be deprived of the advantages enjoyed by a tenant for lifo 
even, it seems most consistent with probability that it 
originated in a desire to secure, against all contingencies, a 
provision for tho helpless widow, and thereby prevent her 
from having recourse to practices by which the fame and 
honour of tho family might be trnnished. By giving hor a 
nominal property,.she acquires consideration and re: pectubi- 
lity, and by making licrthe depositary of the wealth, she is 
guarded against the neglect or cruelty of her husband’s rela- 
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/ At the same time, by limiting her power, a barrier is 
raised against the effects of female improvidence and worldly 
inexperience. This opinion receives corroboration from the 
distinction which prevails in the Benares school, which inay 
be said to be the fountain and source of all Hindu law. By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow will bo treated with 
neglect by the brothers, she is declared to have no right of 
succession. It is only where the family is divided, and 
where there might consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
iuterposc, and protect her interests. And it may bo here ob¬ 
served that, if a man die leaving more than one widow (three 
widows, for instance), the property, is considered as vesting 
in only one individual: thus, on the death of one or two of 
the widows, the survivor or survivors take tho property, and 
no part vests in the other heirs of the husband until after 
the death of all the widows. 


According to tho doctrine f the ChandricA , which 

is of great and paramount authority in the south of India, a 
v idow, being the mother of daughters, takes lier husbands 
property, both moveebte, and immoveable, where the family 
is divided ; but a childless widow takes -only tlie moveablo 
property. Where there arc two widows, one the mother of 
daughters and the other childless, the former alone take 3 
the immoveable estate, and the moveable property is equally 
divided between them. 



\ 


In default ol the widow, the daughter inherits, but neither 9 C 

. . ° . Uaujhlcr. 

is her interest absolute. According to the doctrine of the 
Bengal school, tho unmarried daughter is lirsfc entitled to the 
succession : if there be no maiden daughter, then tho daugh¬ 
ter who has, and the daughter who is likely to have, male 
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issue, are together entitled to the succession ;* and on failure 
of either of them, the other takes the heritage. Under no 
circumstances can the daughters, who are either barren, or 
widows destitute of male issue, or the mothers of daughters 
only, inherit the property. 

Hub there is a difference in the law, as it obtains in Benares, 
on this point, that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi¬ 
gent, to the exclusion of the wealthy daughters ; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit; but no preference is given to a daugh¬ 
ter who has, or is likely to have, male issue, over a daughter 
who is barren, or a childless widow. 

According to the law of Mithila, an unmarried daughter 
is preferred to one who is married : failing her, married 
daughters are entitled to the inheritance ; but there is no 
distinction rnide among the married daughters; and one who 
is married, and has, or is likely to have, issue, is not prefer¬ 
red to one who is widowed and barren ; nor is there any dis¬ 
tinction made between iudigence and wealth. 

It may here be mentioned that the above rule of succes¬ 
sion is applicable to Bengal in every possible case; but, 
elsewhere, oniy where the family is divided : for, according 
to the doctrine of the Benares and other schools, even the 
widow, to whom the daughter is postponed, can never in¬ 
herit, where the family is in a state of union ; nor can the 
mother, daughter, daughter’s son, or grandmother. The 
(athoi's heirs iu such case exclude them. But though the 

* A distinction i~ made by Sricrizlnu i/i hi;* com men tnrr on the Pat/a* 
Ihflfia In respect of unmarried duu^hUTS. Hi* is of opinion that the 
daughter w}\<« ' not betrothed . list entitled to Ihe inheritance, and 

: ' 

concurred in by any other -mi h- r iiy, ami the author ol the Dayanihati;* 
oxprwudjr impugns it aa untenable. 
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schools differ on those points, they concur in opinion as to 
the manner in which such property devolves on the daugh¬ 
ter’s death, in default of issue male. According to the law as 
received in Benares and elsewhere, it does not go, as her 
stridhun , to her husband or other heir; and, according to 
the law of Bengal also, it reverts to her father’s heir.* In 
the case of Rajchunder Das versus Dhunmunee, it was 
determined that, according to the Hindu law as current in 
Bengal, on the death of a widow who had claimed her hus- 
band’s property, her daughter will inherit, to the exclusion of 
her husband’s brother, if the daughter have or is likely to 
have male issue : and on her death without issue, her father’s 
brother will inherit, to the exclusion of her husband.f But 
a curious case arose at Bombay ,\ involving the daughter’s 
right, which deserves notice in this place. Of two widows, 
one had two sons, and the other a daughter. On the death 
of the latter widow, it became a question who was to succeed 
to her property, whether her daughter or the rival widow’s 
sons. Various authorities were consulted, and they inclined 
to the opinion that the daughter wa3 not entitled to succeed 
as heir, inasmuch as property which had devolved on a 
widow, reverts at her death to her husband’s heirs, among 
whom the daughter would have ranked, in default only of 
her own brothers. 

According to the law of Bengal and Benares, tho daugh- of the ianrh 
t r’s sons iuherit, in default of the qualified daughters ; but tor K uai * 
the right of daughter’s sous is not recognized by the Hiihila 
school If there be sons of more than one daughter, they 

’It has been assortel by the author of the Elements of Hindu 
Law, paye 101, that property, dev ’ . l on a daughter by inlicriiamv, 
is 'dasecd by tie: souton authorin'. . n- and d»nd.* 1 : ord- 

. tor this doctrine t« to bo found-in that part 
of the Mitacihara t rearing <>t n»\ p Miliar pi>'i»erly, uud conse¬ 

quently applies to the descent <>f that alone. [ l.avo i. : t been abl< to 
moot with nny other. 

f Sadder Hcwauny Adnwlnt l!opim=. v ,l. iii.. pa. j 3«' j. 

$ Klein. Hindu JLaw. Appendix p. JJJ. 
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take per capita , and not as the son's sons do pe)' stirpes * If 
one of several daughters, who had, as maidens, succeeded to 
their father’s property, die leaving sons and sisters or sisters' 
sons, then, according to the law of Bengal, the sons alone 
take the share to which their mother was entitled, to the 
exclusion of the sisters and sisters’ sons ;f and, if one of 
several daughters, who had, as married women, succeeded 
their father, die leaving sons, sisters, or sisters’ sons, accord¬ 
ing to the same law, the sisters exclude the sons; and if 
there be no sister, the property will be equally shared by her 
sons and her sisters’ sons. This distinction does not seem to 
prevail anywhere but in Bengal. The author of the Con¬ 
siderations on Hindu Law has stated the following case :—“ If 
there be three sisters who succeed jointly to their father’s 
estate, A, B, and C, and supposing A to dio childless, and B 
and 0 to survive her. .Supposing also B to have one son, and 
C to have three sons, and suj)posing C to have died before 
A, and B to have survived her ; it is agreed that, upon the 
drafch of A, her estate will go to B; but whether on the death 
of B, it shall go to her only son, or be divided between him 
and the three sons of C, is vexata quevstio” In this case, I 
apprehend, that if the property had devolved on the daughters 
at the time they were maidens, then on C’s death her pro- 


Tho same author states (pr- 100) that “where such soda are numer- 
v> ‘ i0n t* K >’ tal.e, they take per stirpes, and n<- ! capita" Hut 
tue reverse of this is proved by the authority cited in its favour, hi--. 

,• ?*•» .P*f e ' there l*ys «’ . the f llowi r rule ; 

■ Again, if daughters ons be numerous, a distribution must be made. 

In that ca-y, if there U- two •: s of one daughter, and three of another. 

, mu tb J d they shall not first di-vidi the estate in 

tv ’° 1 V 1 • ^ <1 terv .H, allot one -bar. tu each >„«.• This principle 
va, maintained also *hc orof Ramdhuu Scin and oth. r. r Ktshen- 

V-Vt P m'"' Vi V °Vi* * i 1 Vi 11 " thcrr * ilJ d(:1 rniinia.1 thu. gi.imbons hj 

different mothers dunning thur mriMmd K , .mlfatjo-rV property take 

vcS. iii!fp?100. ua n0t pn * tirp " fSU,! , ' r Adawba Report;, 

fOnfoimahly to this doctrine, i ear which Driginatod in tho *»«/* 

e»f kui.'-i. v.-a d elded by lh« So,I p . J> t .wamiy Adawlut on tha 

lU.h m April lb2«. in v.n,h it v.a, <M, .mined r LiZiTyol 
\k 20) that property n.heiib'd.i.y a daughter goes at lur demh to’ htr son 
m graudaop, to the irreiuatoJ d her bhs i and sister s .,on. 
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perty would go to her three sons, and not to her sisters ; but 
if they were married at the time, it would go to her sisters ; 
and on the death of A, to B; and on the death of B, her son 
and the sons of C would take per capita , and this upon the 
general principle that property which had devolved on a 
daughter is taken at her death by the heirs of her father, and 
not by the heirs of the daughter, and the fathor’s heirs in this 
case are his daughters sons, who are entitled to equal shares.* 

Under no circumstances can a daughters son s son or other 
descendant, or her daughter or husband, inherit immediately 
from her the property which devolved on her at her father’s 
death: such property, according to the tenets of all the 
schools, will devolve on her father’s next heir, and will not go, 
as her stridhun , to her own heir. 

In default of daughters sons, the father inherit?, accord- o£ iliof iller 
ing to the law as current in Bengal; but according to 
other schools,f the mother succeeds to the exclusion of the 
father. 

In default of the father, the mother inherits. Her intcr- 

. . Of ihc mot her 

est, however, is not absolute, and is of a nature similar to 

that of the widow. In a case of property which had 
devolved on a mother by the decease of her son, the law- 
officers of the Suddcr Dewanny Adawlut held that the rules 
concerning property devolving on a widow, equally affect 
property devolving on a raother.J On her death, the pro¬ 
perty devolves on the heirs of her son, and not on her 
heirs. 

In default of father and mother, brothers inherit: first 
the uterine associated brethren ; next, the unassociated bre- brother!. 




* Jim. Fa A. in the DdyabhAja, chap. xi.. tec. 1. 0,5 u_o . r% 

6, Chap. Rights of Daughters, Jtc., vol. ii. ’ ‘ a " ' 

t The different opinion* on th point have hcou more fully : u 1 , r . 
the note to Ca- 14 , Tli'.'lits «*f I1 Ac., v»«l, ij. 

X Cui'O of Mubst. llijia Dibill v. CnuapvcruA Dibia. >. D. a p rf 
fol. i., p. 1GI. * * * 
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thrcn of the whole blood; thirdly, the associated brethren of 
the half blood : and, fourthly, the unassociated brethren of 
the half blood. The above order supposes that the deceased 
had only uterine or only half brothers, and that they were 
either all united or all separated. But, if a man die, leaving 

an uterine brother separated, and an half brother associated 

or re-united, these two will inherit the property in equal 
shares. Sisters are not enumerated in the order of heirs. 

Tn a case recently decided in the Sudder Dewanny Adaw- 
lut, a question arose to the relative rights of a brother aud 
a brother’s son to succeed, on the death of a widow, to pro¬ 
perty which had devolved on her at the death of her husband, 
they being the next heirs. The Pundits at first declared that 
a brother’s son (his father being dead) was entitled to inhe- 
rit together with the brother. But this opiuion was subse¬ 
quently proved and admitted to be erroneous. In the suc¬ 
cession to the estate of a grandfather, the right of representa¬ 
tion unquestionably exists ; that is to say, the son of a de¬ 
ceased son inherits together with his uncle : not so in the 
case of property left by a brother, the brother’s son being 
enumerated in the order of heirs to a childless person’s estate 
after the brother, and entitled to succeed only default of 
the latter In the case in question, the deceased left two 
brothers and a widow, and the widow succeeding, ouo of the 
brothers died during the time she held possession. The son 
of the brother who so died claimed, on the death of the 
widow, to inherit together with his uncle, and the fallacy of 
the opinion which maintained the justice of his claim con¬ 
sisted in supposing that, on the death of the first brother, the 
right of inheritance of j,i.j other two surviving brothers im¬ 
mediately accrued, and that the dormant right of the brother 
who died secondly was transmitted to his sou. But, in 
point of fact while the widow survived, neither brother had 
even an inchoate right to inherit the property, and conse- 
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quenbly the brother who died during her lifetime could not 
have transmitted to his son a right which never appertained 
to himself.* 

In default of brothers, their sons inherit in the same order; 
but, in regard to their succession, there is this peculiarity, 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim by right of representation, 
they take per stirpes with their uncle, being in that case 


grandsons inheriting with a son ; but when the succession 
devolves on the brother’s sons alone as nephews, they take 
'per capita , as daughters’ sons do. In the Subodluni it is 
stated that the succession cannot, under any circumstances, 
take place per capita , but this opinion is overruled. He 
maintains, also, that daughters of brothers inherit. In this 
opinion he is joined by Nanda Pandita , but the doctrine is 
clscYfhere universally rejected.-}* 

In default of brothers’ sons, their grandsons inherit in the 
same order, and in the same manner,! according to the law 
as current in Bengal; but the law of Benares, Mithila, and 
other provinces, does not enumerate the brother’s grand-on 
in the order of heirs, and assigns to the paternal grand* 
mother the place next to the brother’s son. 

Thus far, with the exceptions above noticed, the several 
schools concur as to the order of inheritance ; but they differ 
more considerably with respect to the remoter heirs, as will 
be noticed hereafter. 

In default of brothers’grandsons, sisters’sons inherit, ac ¬ 
cording to the law of Bengal ; but according to other schools, 



Of the 

brother’s son. 


And grand¬ 
sons. 


Distinction. 


Of sislciV 
sons. 


* Case of Eooderchunder Chowdhry r. Numbhoo Thunder Chowdhtv, 
Sudder Dcwanny Adawlut Reports, vol. iii., pa-re 106. The sm 
trim* was maintain-.d in tlic rase of ihisst. Jymuuce :cn > lUm- 

joy Chowdhry, ibid. 2H9. 

t Hee note to Mtiacrhard, page 313. 

J It. may be hero obsarvod, however, that no pe~unlot) after eepa 
can tube placo with u grandsonbrothci. T\ - .• I *n • en »ah r • nly 

with the three foll-jwhv/ rclatmi: 3 : Hie- father, the l”- 1 i.- r, and 11 I’. ’- i- 
Hal uncle. Vrihc-j.atL tiled m the A?ayu!/.w y e -.hap. \ . 1, § ^ 
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tnc paternal grandmother, 'as above stated, is ranked next to 
the brother’s son, and the sister’s son also is excluded from 
the enumerated heirs. This point of law was established in 
a case decided by the Sudder Dewanny Adawlut, in which 
the suit being for the landed estate of a deceased Hindu 
situated in Bengal, by the son of his sister against the son 
of his paternal uncle, it was ruled that, according to the law 
of Bengal, the plaintiff would be heir, but according to the 
taw of Mithild, the defendant.* 


There is a difference of opinion among different writers of 
the Bengal school as to the whole and half blood; some 
maintaining that an uterine sister’s son excludes the son of 
a sister ot the hall blood : but, according to the most ap¬ 
proved authorities, there should be no distinction. A sis¬ 
ter s daughter is nowhere enumerated in the order of heirs.-f- 
In default of sisters’ sons, the inheritance is thus conti¬ 
nued, agreeably to tho doctrine of the Bengal school, as laid 
down m the Ddyaatainteangraha : Broth r’s d t 
son—Paternal grind fat her—Paternal grandmother—Pater¬ 
nal uncle, hi3 son and grandson—Paternal grandfather’s 
daughter’s son—Paternal uncle’s daughter’s sen—Paternal 
great-grandfather Paternal great-grandmother—Paternal 

grandfathers brother, his son and grandson—Paternal great¬ 
grandfather’s daughter’s sou, and his brother’s daughter’s 
son. On failure of all these, tho inheritance goes in the ma¬ 
terial lmo to the maternal grandfather ■* the maternal uncle ; 
his son and grandson, and daughter’s son ; the maternal 


. 

. V . 

note to sis’ n S!l C ^ ly 

C....™/ Mi „.|U. l . m . I'-, )„ T, TV 3,i - ' “ r ‘ « 

Jli lmn boon itmiarkcil by Juy a „„atA„ (LV hi. v . 

* n Of. a son Ail of J • ‘ } 'i ^ 

ti r'-i aivl of A i-» ;*(i ".v • u.oi • ... ; . tTv i ' r ' «■■■! -n of a !»ro- 

<"^r of proximity b, for tlu n a ‘ m the 

doui not SvJOj to bo I by any UU f h"iiiy 1 * 5 bu( tll - B opinion 
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' great-grandfather., his son, grandson, great-grandson, and 
daughter’s sou ; and to the maternal great-great-grandfather, 
his son, grandson, great-grandson, and daughter s son. In 
default of all these, the property goes to the remote kindred / 
in the descending and ascending line,.as far as the fourteenth 
in degree; then to the spiritual preceptor; the pupil : the 
fellow-student ;* those bearing the same family name ; those 
descended from the same patriarch ; Brahmins learned in the 
Vedas ; and, lastly, to the king, t,o whom, however, the pro¬ 
perty of a Brahmin can never escheat, but must be distribu- 
ed among other Brahmins. 

The above order of succession, however, is by no means 
universally adhered to, even among the writers of the Bengal 
school. After the sister's son, Srlcrishna Tarc&lancetra, 
in his commentary on tho Dilyabliciga , placea the paternal 
uncle of the whole blood; the paternal uncle .of the half 
blood; the son of the paternal undo of the whoha blood : 
tho son of the paternal uncle of the half Woo l : their 
grandsons successively; tho paternal grandfather’s daughter's 
30 n; the paternal grandfather j the paternal grind mother ; 
the paternal grandfather's uterine brother ; his ha'f brother; 
their- sons and grandsons successively; the pater nilgreat¬ 
grandfather's daughter's son; the SupiiuLts ; the maternal 
uncle and tho rest, who present oblation which tho deceased 
was bound to of Tv . ; the mother's sister's son ; the maternal 
uncle* sons and grandson-; iiie grandson ef the son’s son, 
and other descendants for three generations in succession : 
the offspring of tho paternal grandfather s grandfather, and 
other ancestors for three generations ; itie b'ti/na/iO-b'aitt ; 
and, lastly, tho spiritual teacher, Lc., &e. 


* So- a Bombay caw o;: :»1 in K!< u.. Iiutlu l a v. j..; / • 

hi .which if wa« dci nnainoU tin a 1 rut 

r i • joujnl to au ;v jocli-' . aud h ' wicootc. ‘j a i-uui-' s:d .ideal • T . . 
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The series of heirs is thus stated by the compilers of the 
VivadarnavaseUo and Vivadabhangarnava .* After the 
sister’s son, the grandfather, next the grandmother ; aud 
afterwards the enumeration proceeds as follows : Uncle— 
Uncle’s son, grandson, and great-grandson—Grandfather’s 
daughter’s son—Great-grandfather — Great-grandmother— 
Their son, grandson, great-grandson, and daughter's son— 
Matefcnal grandfather—Maternal uncle, his son and grand¬ 
son— The deceased’s grandson’s grandson (in the male line), 
his great-grandson, and his great-great-grandson. Then the 
ascending line succeed, namely, the paternal great-grand¬ 
father’s father, his son, grandson, and great-grandson.^ 

The above cited four authorities are of the greatest weight 
in the province of Bengal ; and where they differ, reliance 
mny with safety be placed on the Dayacrahiasangraha of 
Sricrishna . , It will be observed, however, that all these au¬ 
thorities concur in the order of enumeration as far as the 
si .-tor's son, which perhaps is all that will bo requisite for 
practical purposes ; and it would be but a waste of time to 
enter into any disquisition as to the differences of opinion 
r nt rtaiued by writers of inferior importance. 

According to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing the 
husband's estate to have been distinct and separate) ruccceds 
to the property under the limited touure above specified. 


* Aruop" mo:V'.rn clients, Ok* mast rcmark:’blo arc ti.o V : r nf<tri ‘ivac:l>i. 
<.\.m piled hy order of Mi. Hastin'-- 17 r,u! •. n>irua>a, - ut tlio 

rcqimat <.£ Si? William Jones: and the Viiadabhangarnawk, by Jagun- 
>!«//»'/.—< f.JcbrookgV Pi- face to pigid, I'.:. 

•{ J.trjanri'Ttho ro fiu cltJiVrs Horn the -tilt* li .. "iven, that lie af^iens 
n pluce n**\t. to the maternal uncle’* po andiron io the maternal gjeat- 
*/ rand frit her au(l the maternal great-c;n ‘ "rar.dfuthor niul tln-ji (Kreeud- 
b;»t h. lie pUf ia of opinion thui of the malo d'-Hccnilanta of the paternal 
L-• iti>dC.\lher arid grcai-pr.-udfather, those related by tlu: uliole blood 
i '.it ihl exclude thonO of the half l>l<v>d, 

\ ' or the opinion of Mr. ' l -eokc, cited in Elcm, Hindu Law, 
/ j.pcndix, 2»<1. 
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Rut if her husband’s estate was joint, and held in eoparcenai v , 
she is only entitled to maintenance. 

In default of the widow, the maiden daughter inherits. In 
her default, the married indigent daughter. In her default, 
the married wealthy daughter. Then the daughter’s son, but 
the Vivdd<ich(L 7 i civet, the Vi vddctvatnctcctret, an < 1 l n h 2 R v 

tdnidni, authorities which are current in Mithiia, do not enu¬ 
merate the daughter’s son among the series of heiis. I iie 
mother ranks next in the order of succession, *f* and after her 
the father. In default of him, brothers of the whole blood 
succeed ; and in their default, those of the half blood. t 

In their default, their sons inherit successively then the 
paternal grandmother ;l! next the paternal grandfather ; the 
paternal uncle of the whole blood : of the half blood ; their 
sons successively ; the paternal great-grandmother ;* the 




* According to the commentary o£ Bdlambhatt-i, t i ■' ding liter'* 
daughter inherits, ill default of the daughter's son; but this is not tho 
reecived opinion ; and in a case decide 1 by the Court of Su 1 ler I);w mr.y 
Aduwlut. according to the law of Bengal (Snddcr Dcwanny Adatvlut 
Report ■, vol. ii., p. 290h it was determined, whore two or four daughters 
ing the lifetime of their mother, and one of them left a d it) 
which daughter sued R . aunts for a fourth of the property in right of 
her mother, that there w - n ) legal fott&d&ti >a for the claim. 

y The enino commentator says, tho father should inherit lie.m 1 then 
tlv: mother. Nand<t PandiUu the author of a com mental y on the Mike •- 
\ihara, concurs in the opinion of Balamhhatta. Apira-'a , another 
commentator, Camolacara, the author of the 1 ivadat •mc/am, the 
author) of the Smriiichantlrifia Modena Rutna. 'c?m, 

I f vattach-indricu] Itulncic&ra, and other authorities current iu Benares, 
giv*. the father tho preference ovc»- the mother, and /imut-ivahan*. 
Rarjhuuandatia. and all other Bengal authorities adopt this doctrine; 
but nil the other Benares authorities follow tho text of Mitnuchara 
which assigns the preference t > the mother, xshil-.- Sricnra umintaius that 
the father an l mother inherit together. 

X BalambhaV.a is of opinion that brothers and sisters should inherit 
together ; but this doctrine is not received, 

vj And. uncording to Ba * 1 nn'ihalta. brothers’ daughters and brothers’ 
■ons inherit together ; but neither i: this opinion followed. 

|l Sriqara Acharjya maintn ui th.u the brothers grandson* have a 
title to the succc.-sion in default of tVie: brother? ecu 1 , ; an 1 lhi < < opinion 
is also held )»y the author of tli3 Yimdackandri a, ’ it by no of In r 
authority ; and there i. tho sumo di 

piiority of tho grandmother, us has boon noticed in tho case the tufhci 
and mother. 

^ ruo same difference of opinion exist* iu this caa 

4 « 
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paternal great-grandfather, his son and grandson successively ; 
the paternal great-grandfather’s mother ;* his father, his bro¬ 
ther, his brother's san. In default of all these, the Sapindas in 
the same order as far as the seventh in degree, which includes 
only one grade higher in the order of ascent than the heirs 
above enumerated. In defaulb of Sapindas, the Samdno- 
dacas succeed ; and these include the above enumerated 
heirs in the same order as far as the fourteenth in degree.f 
*.n default of the Scimctnodaccis, the Ttii/idhoos or cognates 
succeed. These kindred are of three descriptions : personal, 
paternal, and maternal. The personal kindred are, the son 3 
of his own father's sister, the sons of his own mothers sister, 
and the soi: •• uflm o\yn maternal uncle.. The paternal kindred 
nra, the sons of his father's paternal aunt, the sons of his 
father’s maternal aunt, and the sons of his father s maternal 
unrb\ Hi . matornal kindred fire, the sorts of his mother’s 
paternal aunt, the sons of his mother's maternal aunt, and tho 
sons of hio mother's maternal uncle .\ In default of them, 
tlm Aeharjya, or spiritual preceptor, the pupil, follow-student 
in theology, learned Brahmins ; and, lastly, always excepting 
the property of Brahmins, the estate escheat* to the ruling 
power. 

The order of succession as it obtains in Mithila corresponds 
v.'ll, what is here laid down. In tin? oa<o of Gungadutt Jha 
<’• Sneuarain and Mu^t. Leelawuteo (Suddt r Dewanny 
Adawlut Reports, vul. ii pngo 11) it was determined that, 
a*.i.ojding t) the law a . current in Mithila, claimants to 


* A ml in 11.i» t'nm, 

1 •' ' 0 * ! « n a srtned to alirniff 8a*in4** 

Al. 1 Hfariu 1 -V Main. H .itt I ill 111 • s\t' 

i Bom Afitttrjfiava,, j»m, < H.J. 11 
lirvit l>m n made f *1 tli maternal 
IV/i7f4*pun'M»i4l'<4 ill lilt' I if■«</;./, 
m l il ro* l" (.1 fnh, '■-vl*) 
tlie uuitictU } and Mttntmi 
c|Unioy tlnu a* the niftU-nml nuold* 

\-> ; .*vv<? tho fmiuo il^ht h) uunl* ^y. 


• n * i • «*■ ".n -.i.i . u,' l ) 

1 i • v. - -t i■ i i i hue } Hu! 

' ' ! ‘ " 1 ■ 1 ■ •• tin* mat ct rial 

u 1 hi • orl,. .jf RucccHum next 

* M 1 1 1 '' nil' * ■>:?,, ,jn, - Win 

- .->n iuheri. , ho hiuifioli tduld K : bold 
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inheritance, as far as the seventh (Supiiidus) and even the 
fourteenth in descent (Samanodacas) in the male line from 
a common ancestor, are preferable to the cousin by the 
mother’s side of the deceased proprietor ; that is to say, his 
mother’s sister’s son. Had the cose in question been deci¬ 
ded according to the law of Bengal (which, tho parties there 
residing, would have so happened, had it not been deter¬ 
mined that a person settling in a foreign district shall not 
be deprived of the laws of his native district, provided he 
actficro to its customs and usages), tho mother's sisters son 
would have obtained the preference ; that individual ranking, 
agreeably to the law of Bengal,‘between the Sapindas and 

the Stitndnudacas, as was exemplified in tho case of Ivoop- 

churn Mohapater v. Autiud Lai Khan (Sudder Howanny 
Adawlut Reports, vol. ii., page 35), in which it was deter* 
mined, according to an exposition of the Hindu law as curr 
rout in Bengal, that the sou of a maternal uncle (who 

ia ai > a Bundhoo) takes tho inheritance in proforonce to 

lineal descendants from a common ancestor, beyond the third 
in ascent. 


The order of succession, agreeably to the law as current in 
the south of India, does uot appear to differ from that of 
Benares. 

In the Vyamh&t'nmayxJha, an authority of great emi¬ 
nence in the west ul India, a considerable deviation from 
tho above order appears ; and the heirs, after the mother, 
arc thus enumerated : Tho brother of the whole blood, his 
sm, tho paternal grandmother, tho sister,* tho paternal 
grandfather, and the brother of the half blood, who inherit 


l It** I' nnbav llopori". vn 1 . ii.. \ . {71. e.vhil* < u use d inuu .l r.it iro 

<»f Ilifk -i-tor < t.' t thi ami iu a ■-•'tit tween two 

" ''-ins I'or tho property (•' il .r matcina) uncle. it n»w I» *Ul thru t» ither 
1 vl any dunner th iiictim-* of tli-ir un % .\/: -' : J\ • ij 

•uiotiicr .similar on’.- ml. i.. pap*' 71. But this ailuiie-ion ->f th. t. i ^ f .r 
■ Mu. p.'.'uliar r > the do'.triue follow* 1 on that si<l«' •>£ InUi.v. Sr. Cole- 
i>ro--»ke. «.ited in Appcn.iix, lilem. tuudu Lu v. pm/c CVJ, 



According to 
other school**. 
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together. In default of these, the Sapindas , the Samano - 
(lu Cus, and the Bundhoos inherit successively, according to 
their degree of proximity. 

It may be stated, as a general principle of the law as ap¬ 
plicable to all the schools, that he with whom rests the right 
of performing obsequies is entitled to preference in the order 
of succession; but there are exceptions to this rule ; for in¬ 
stance, in the case of a widow dying and leaving a brother 
and daughter her surviving, the daughter takes to the exclu¬ 
sion of the brother, although the exerpiial ceremonies must 
be performed by the latter * The passages of Hindu law 
which intimate that the succession to the estate and the right 
of performing obsequies go together do not imply that the 
mere act of celebrating the funeral rites gives a title to the 
succession, but that the successor is bound to the due per¬ 
formance of the last rites for the person whose wealth has 
devolved on him.*f 


* Elern. IIin. L:nv. App., pages 245 and 251. 
t Note to ,S. I), A. Reports, vol. i., p. 22. 
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CHAPTER III. 

OF STRIDHUN, OR WOMAN’S SEPARATE PROPERTY. 



This description of property is not governed by the ordi¬ 
nary rules of inheritance, It is peculiar and distinct, and 
the succession to it varies according to circumstances. It 
varies according to the condition of the woman, and the 
means by which she became possessed of the property.* 

In the Miidcshard, whatever a woman may have acquired, 
whether by inheritance, purchase, partition, seizure, or finding, 
i' denominated woman’s property, but it does uotconstitutoher 
pcculium. Authors differ in their enumeration of the various 
sorts of slrulhuTi, some confining the number to eight,others 
to six, others to five, and others to three ; but as the difference 
consists in a more or less comprehensive classification, it does 
not require any particular notice. Th most comprehensive 
definition of a married woman’s peat Hum is given in the fol¬ 
lowing text of Menu “ What was given before the nuptial 
fire, what was given at the bridal procession, what was given 
in token of love, and what was received from a mother, a 
brother, or a father, arc considered the sixfold separate 


* A‘'*-ordin«; lu the Hindu law, there nro Mveral jov|- 0 f this Hn , 
rl pr..,„ rlN, -'.MO of whirl! a vo n- foilms . : J,//, . v ,.- v or v ‘ v -i, 

piven before the nar-ti vl five; AdhiM, w , or >vu. t u.,s ’a if. 

VA* .] : luU '• or * ;l wu* given in token nf nlTeeti n* 

Mntrtpiin and PhnUrMutta, or what wns ren-ived fio m . i. i) .■ r 
f.ithvr. and blother; Adhivulhamca, - r a gift (< n n ?n C ond maitinge* 
r . . weallli given ly a fui the ok, sntisfvin,. ; ,h t 

vvKn toi.ous of espousu,* a k r-o„.| ; Pamua^,n,n. <„ , , 

K \ ' ; [ ra ' 01 \ 111 ‘>t.^p*nt: or ,f t J lnm 

alive iiuii ate ' . . ired ; Su>. ; t. or p . )'nu!w<t. <v; w:,., L v . ;i , 

locMvtci at marriage : Path’ • i. -n, . •• w h u war v». itip wife 

m ivn.rii of h.-r humble sahnat •». S ’ > : xws cJ.tlio r. t‘>h< v* 

PndubundunUu as s) - ■ ,, wpi.mVs prop ; i\. uud -r tl K 

appellation ef LavarujaryU, or was g me l hy JoreliiK- • 


Definition of 
stri ' ao- 
coaling to 
Menu. 
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property of a married woman.”* * * § And ib may be here observed 
that stndhun which has once devolved according to the law 
of succession which governs the descent of this peculiar spe¬ 
cies of property ceases to be ranked as such, and is ever 
afterwards governed by the ordinary rules of inheritance : for 
instance, property given to a woman on her marriage is stri - 
dkuny and passes to her daughter at her death ; but at the 
daughter’s death it passes to the heir of the daughter like 
other property ; and the brother of her mother would be heir 
in preference to her own daughter, such daughter being a 
widow without issue. 

To such property left by an unmarried woman, the heirs 
are her brother, her father, and her mother successively ; and 
failing these, her paternal kinsmen in due order. 

To such property left by a married woman given to her at 
the time of her nuptials, the heirs arc her daughters ; the 
maiden, as in the ordinary law of inheritance, ranking first, 
andthenthe married daughter likely to have male issue.f TLio 
barren and the widowed daughters, failing the two first, suc¬ 
ceed as coheirs. Iudefault of daughters, the son succeed-’; then 
the daughter's sou* the son’s son, bhe great-grauds m in the 
male line, the son of a contemporary wife, L i graudsonandhor 
great-grandson in the male line. In default of all those 
descendants, supposing the marriage to have been celebrated 
according to any of the live iirsb fonas,§ tho‘husband suc¬ 
ceeds, and the brother, the mother, the father. But if eele- 


* § 305. 

t It mny hero ho montiom ! flirt at t\ • Ufrith of n maid on or hotrolli.'-l 
daiv/ht; r u wh tli-• ini. n! tvc In 1 Uovoh. i ;.vl v,-> . j.•<! hur n, 
or on . .. . fltli •( ■* v ' 1,, » had t given birtt to a non, the suocoa- 

oion r*f rn' property whirh they ha I n* iid. ill 1 will <1«* v*>l*. • ; n*- . t on tli 
mb! r.s having. rn» i likely t.> h ive, male Jimi* ; uml in thur ddu ill, on the 
haTen and widowed Uun^hten . 

tAcoorlirr/ 1* Jiviuh (A > f <, tin; ri.hl o£ l.lio d.».i -litrv’n ..n h 
p.oroie « to that of llio ' u of tie 1 eonh.mporr.ry wif.* ; h-n his -j iniou 
in li. i j*< a 1 h r fated hy .V>' right „ aud other eminent Authorities. 

§ For an enir^ ration ol It; ■ form . urn •:)»nj• >- i on Main;.:3. 
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brated according to an}’ of the three last forms/ the brother 
is preferred to the husband, and both are postponed to the 
mother and father. In default of these, the heirs arc succes¬ 
sively as follows: — Husband’s younger brother, his younger 
brothers son, his elder brother’s sen, the sister’s son, hus¬ 
band’s sisters son, the brother’s son, the son-in-law, the 
father-in-law, the elder brother-in-law, the Scipindas, the 
Saculyas, the Samanadocas, 

To such property loft by a married woman given to her by 
her father, but not at the time of her nuptials, the heirs are, 
successively, a maiden daughter, a sod, a daughter who has 
or is likely to have male issue, daughter’s son, son’s son, 
son s grandson, the great-grandson in the male line, the son 
ol a contemporary wife, her grandson, her great-grandson in 
the male line. In default of all these, the barren and the 
widowed daughters succeed as coheirs, and then the succes¬ 
sion goes as in the five first forms of marriage. 

To such property left by a married woman not given to 
her by her father, and not given to her at the time of her 
nuptials, the heirs are iu the same order as above, with tho 
exception that the son and unmarried daughter inhorit to¬ 
gether, and not successively, and that the sou’s son is pre¬ 
ferred to the daughter’s son/’ 

It may here he observed that the Hindu law recognises 
the absolute dominion of a married woman over her separate 
and peculiar property* except land given to her by her 
husband, of which she is at liberty to make any disposition 


And if given 
to her by her 
father. 


And if not 
given to her 
by her father. 


Power of a 
v oman over 
her iirUhun, 


' ’ n f 1 r i i kr of succession docs not at first siVlit serm 

e-iuftihle tli fit '• - ' ‘lb end to \smch, t 1 -i <. .orv. it would upg./ur 

+ \V » V I(jVert () a the death of the hdde. 

T nut A a, lunanduna bolds that in the case of a married w )!,,an 

mm' v.Uhout i^uc, the 1 \.r. l alone has a right .n the |>rcportv of hw 

■ ■ , bestial on her by him after marrhv.e : but thnMUc broth, r has 

^ CVS auy M mxvy — 
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at pleasure. He has nevertheless power to use the woman’s 
peculium , aivl consume it in case of distress ; and she is 
subject to his control, even in regard to her separate and 
peculiar property.* 


h The order above given is chiefly taken from Colcbrookc’s translation, 
of th , page 100. L do pot find that the law in this par¬ 

ticular varies materially in the different schools, except tint (as in the 
case of succession to ordinary properly) a distinction is made by the law 
of Benares and other schools between wpalthy and indigent daughters. 
There are also many other nice distinctions and discrepancies of opinion, 
of which tlie following are specimens, and which it is unimportant to 
notice at greater length in this place. According to Jimutdhvahana and 
the mas; of Bengal authorities, the property of a deceased woman not re¬ 
ceived a : her nuptials, and not, given to her by her father, go :s to her son 
and to her unmarried daughters in equal portions, whether the latter have 
been betrothed oroth i i . Jx don that to, 

of a daughter who has been betrothed is barren by the claim of one who 
has not been affianced, and that b.»th cannot have an equal right to inherit 
With a brother. Raghun<'r'la> t dmrh.s that there is any text juridying 
the Fucco -ion of r betrothed daurhtcr. Tlie authors of the Vyava - 
haramayuc'ha and Vceramitrodaya diotinctlv state that, in default of a 
maiden daughter, a married o»v\ who c husband is living, taka' the inheri¬ 
tance with her brother. According to the MUacshara and other ancient 
rent in Benares, the brothers and sisters cannot, under any 
circumstance.’, inh ;it t- vii.-w ; while Madhavacharjya stated that sons 
and d ’.ughl-r^ inh rit their mother's ? ■"■•f'ur.i leather. only where it 
e.;.> derived Horn il . • family m 1 im " x\nd ; .r. 1 Yrrh. •/. H Bbutla- 
char} 1 1 . on the other hand, courends that they jnhciit simultaneously in 
every instance, excepting that of property received at nuptials, and given 
l v paiM, The cm. Il ' do-.uinis in mr ‘ors s.nli aa ihe above of 
n*ii. r moment, might be multiplied almost ad infinitum. 
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CHAPTER IV. 

OF PARTITION. 

Having treated of the subject of property acquired by suc¬ 
cession, it remains to treat) of that which is acquired by par¬ 
tition while the ancestor survives, and by partition among the 
heirs, after succession. 



The father’s consent is requisite to partition, and, while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, excepting under such circumstances as 
would altogether diust him of his projDrictary right such as 
his degradation, or his adoption of a religious life. Jagan - 
natha has, indeed, expressed an opinion, that sons, oppressed 
by a step-mother or the like, may apply to the king, and 
obtain a partition from their father of the patrimony inhe¬ 
rited from the grandfather, though not a partition of wealth 
acquired by the father himself. To the father’s right of 
making a partition there is but one condition annexed, 
namely, that the mother be past child-bearing, and this con¬ 
dition applies to ancestral immoveablo property alone ; as 
to his .'df-acquired estate, whether it consists of moveable 
or immoveable property, and the ancestral property of what¬ 
ever description which : my have been usurped by a strapper, 
but recovered by the father, his own coil rent is the only 
requisite to partition. But the law as current in Benares 
and other schools differs widely from that) of Bengal m 
uspoct to partition of the ancestral estate, which, according 
to the fnrmor, may be enforced at tho pleasure of the sons 
if the mother be incapable of bearing more issue, e cn though 
tho father retain his worldly flections, and though he be 
averse to partition.* 


Father’s con¬ 
sent requisite 
to partition 
in Bengal. 

Exception. 

Opinio n of Ja- 


< 'andition. 


Partition 
au< « -tinl o- 
i;itu «h ■, in iui • 
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made by the According to the law of Bengal, the father may make an 
ins'tothalaw ull0( l ual distribution of property acquired by himself cxclu- 
o£ Bengal. sively, as well as of moveable ancestral property, and of pro¬ 
perty of whatever description, recovered by himself, retaining 
in his own hands as much as he may think fit; and should 
the distribution he makes be unequal, or should he without 
just cause exclude any one of his sons, the act is valid, 
though sinful ; not so with respect to the ancestral immove¬ 
able estate and property, to the acquisition of which his sons 
may have contributed ; of such property the sons are entitled 
to equal shares; but the father may retain a double share of 
• it, as'well as of acquisitions made by his sons. 

Tdio law of Benares, on the other hand, prohibits any un¬ 
equal distribution by the father of ancestral property of 
whatever description, as well as of immoveable property ac¬ 
quired by himself. At a distribution of his own personal 
acquisitions even, he cannot, according to the same law, 
reserve more than two Shares for himself; and as the maxim 
of factum valet does not apply in that school, any unequal 
distribution of .real property must be considered us not only 
sinful, but illegal.* 


And Ronarea. 


j 


Tbis subject has boen treated of at great length by tho 
author of the Considerations oh Hindu Law, in the chapter 
on gifts and unequal distribution ; and though he confesses 
it to be one of a most p . i plexing nature, from the variety of 
opposite decisions to which it has given rise, yet he inclines 
to tho opinion that a gift of even .the entire ancestral 
immoveable property to emo son, to the exclusion of the rost, 
is sinful, but nevertheless • did , if made. It must bo recob 
looted that he was treating of the law as current iu Bengal 


. * Though t lio in ' livr H ii. .t pri’clt \r.\ from di p. •' irjjj- of movf.nl)]r>n nt 

h : • di*»*rof inn, v. rjift >»i such j r »prrtjr to ono non should not be doemr-d in- 
vA.i l ((«.h urooko, Hi«d 111 li.h-m. Hiu. Law. A: . ., f» t r.) ; nn . ah to tho 
fatli*inooini "in ; to di‘<;>ofc Oi iuunovcftbl : i»iop.:ny, though acquired 
by him cLf, sec ibi' p. 7. 





TAI UlSTff 



only, and not elsewhere. My reasons for arriving at ail 
opposite opinion arc : first, because the doctrine for which I 
contend has been established by the latest decision, founded 
on a more minuto and deliberate investigation of the law of 
the case than had ever before been made ; and, secondly, be¬ 
cause the only authority for the reverse of this doctrine con¬ 
sists in the following passages from the Dayahhaga : — “ The 
texts of Vyasa exhibiting a prohibition are intended to show 
a moral offence ; they are not meant to invalidate the sale or 
other transfer. Therefore, since it is denied that a gift or 
sale should be made, the precept is infringed by making one ; 
but the gift to transfer is not null, for a fact cannot be alter¬ 
ed by a hundred texts.” Now, if these passages are to bo a r ? u ai v n t 
taken in a general sense ; if they are to be held to have the "T 

effect of legalizing, or at least) rendering valid, all acts com- ocr * 

mitted in direct opposition to the law, they must have the 
effect of superseding all law ; and it would be better at once 
to pronounce those texts alone to be the guide for our judi¬ 
cial decisions. The example adduced by the c ator 

to illustrate those texts clearly shows the spirit in which this 
unmeaning, though mischievous, dogma was delivered ; lie 
declares that a fact cannot be altered by a hundred texts, in 
the same manner as the murder of a Brahmin though in 
the highest degree criminal and unlawful, having been per¬ 
petrated, there is no remedy, or. in other words, that the de¬ 
funct Brahmin cannot be brought to life again. The illus¬ 
tration might be opposite, if there were no such thing as 
retribution, and if the law did not exact all possible amends 
for tho injury inflicted. But what renders this condition 
less disputable is, that the texts of Vyfon in question occur 
>n the chapter of the Dwyabh<< ga which treats ol ;-olf-ac- 
quisitions, and has no reference to anc stral property. If 
any nclditiona 1 proof bo wanting of th*‘ father’s inconipctcnry 
to dispose of ancestral real property by an unequal parti¬ 
tion, or to do any other act with respect to it * hi h might 
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be prejudicial to the interests of his son, I would merely 
refer to the provision contained in “chap, iii., sect. 7, § 10, 
of the translation of the extract from the Mitacshara rela¬ 
tive to judicial proceedings. The rule is in the following 
terms: “The ownership of father and son is the same in 
laud which was acquired by his father.” &c. From this text 
it appears that “ in the case of land acquired by the grand* 
father, the ownership of father and son is equal ; and there¬ 
fore, if the father make away with the immoveable property 
so acquired by the grandfather, and if the son has recourse 
to a court of justice, a judicial proceeding will be entertain¬ 
ed between the father and son.” The passage occurs in a 
dissertation as to who are fit parties in judicial proceedings ; 
and although the iuducorum of a contest wherein the father 
and son are litigant parties has been expressly recognized, 
yet, at the same time, the rights of the son are declared to 
bo of so.inviolable a nature, that an action by him for the 
maintenance of them will lie against his father, and that it 
is better there should be a breach of moral decorum than a 
violation of legal right. 

The qti don af o the extent to which an unequal distri- 
butipn made by a father in tim province of Bengal should be 
upheld has been amply discussed also in tfc t t>f a enso 

decided by the Court of Sadder Dcwanny Adawlut in tho 
y ar 1S1Q,* wherein it was determined that an unequal dis- 
1 ribution of ahccotral immoveable property is illegal and 
rn.aial, and that the unequal distribution of propert}* ac- 
’i tired by the lather, and of moveable ancestral propertv, in 
hgul and wdM, unb.; v w lv:n made under the inllucnco of a 
motive which in held in law to deprive a person of tin- power 
to make a diBiribuUon. It was declared, in a note to that 
ca that th validity of au unequal distribution ot ancestral 
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immoveable property, such as is expressly forbidden by the 
received authorities on Hindu law, cannot be maintained on 
any construction of that law, by Jirnut^ivdkctntc or others. 
Jagann&tha, in his Digest, maintains an opinion opposite to 
this, and lays it down that, if a father, infringing the law, 
absolutely give away the whole or part of the immoveable 
ancestral property, such gift is valid, provided he be not 
under the influence of anger or other disqualifying motive : 
and admitting this doctrine to bo correct, it must be infer¬ 
red, cl fortiori, that ho is authorized to make an unequal 
distribution of such property ; but the reverse of this doc¬ 
trine has been established by the mass of authorities cited 
in the case above alluded to. 

In the event of a son being born after partition made by 
the father, he will be sole heir to the property retained by 
the father; and if none have been retained, the other sons 
are bouud to contribute to a share out of their portions. 
According to Jt mu! ivtlhana, Unrjhnnandana , Sj i-. .or, 
and other Bengal authors, when partition is made by a fath r, 
a share equal to that of a son must be given to the child!* 
wife, rot to her who ha3 male issue. But the doctriuo laid 
down by Ha/rinutha is, that if the father reserve two or 
more shares, no share need bo assigned to the wives because 
their maintenance may be auppli i out of the pari ion 
reserved. It is also laid down in the Vive* larnuvei^ctii that 
an equal share to a wife is ordained in a case where th * 
father gives equal shares to his sons ;but that., where he gi\. 3 
unequal portions, and reserves a larger share for himself, ho 
is bound to allot to each of his wives, from the property re¬ 
served by himself, as much 03 may amountr to tlm average 
share of a son. Thcso shares to wives are allotted onl\ in 
case of no property having been given to them. Accordr j 
io some authorities, if she had received property else who », 
& moiety of a son's share should be aflotted to her; but 
According to other authorities, tho difference should be made 
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ll P ^em between what they have received and a son’s 
share. r ihe doctrine maintained by Jaganndthciib, that if the 
wife has received, from any quarter, wealth which would 
have devolved ultimately on her husband, such wealth should 
be included in the calculation of her allotment; but if she 
received the property from her own father or other relative, 
or from the maternal uncle or other collateral kinsman of her 
husband, it should not be included, her husband not having 
any interest therein. 

i he law as current in Benares, Mithila, and elsewhere, 
differs from the Bengal school on this subject, and is nou 
in itself uniform or consistent. Vijnyaneswara ordains : 

When the father, by his own choice, makes all his sons 
partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or father-in- 
law, must be made participants of shares equal to those of 
sons. But if separate property had been given, the samo 
authority subsequently directs the allotment of half a share : 

“ or if any had been given, let him assign the half.” Accord¬ 
ing to MaJ.kavdcharjya, if the father by his own free will 
i. iaki: hie sons equal parti ij ante, he ought to make his wives, 
to whom no separate property has been given, partakers of a I 
share equal to that of a son ; but if such property has been 
presented to her, then a moiety should be given. Cwnnilo :« 
caret, the author of tlio Vivadatando.iu } declares generally 
that, whether tlio father be living or dead, his wives arc re- 
spretiv ly entitled to a yon’s portion. But ftulapavi, in the 
Jj 'i acaUcct, maintains that, if the father make an equal par¬ 
tition among hi sons bv his own choice, he must give equal 

tsl ores to such of his wives ' • . ut j | 

JIdayudha also laj 3 it down that wives who have no sons 
are here intended. Mirra contends that “ when he r< serves 
the greater part of his f rtun \ and gives come trifle to his 
w rn, or takey ft double share fw«himself, the lm Viand must 
give oO much wealth to hi; wives out of his own share ulouc 
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accordingly, the separate delivery of shares to wives is only 
ordained when he makes an equal partition. The sum of 
the above arguments seems to be, that in the case of an 
equal partition made by a father among his sons, his wives 
who are destitute of male issue take equal portions ; that, 
where he reserves a large portion for himself, his wives are 
nob entitled to any specific share, but must be maintained 
by him ; and that, where unequal shares are given to sons, 
the average of the shares of the sons should be'taken for the 
purpose of ascertaining the allotments of the wives. The 
same rules apply also to paternal grandmothers, in case of 
partition of the ancestral property. 

At auy time after the death, natural or civil, of their 
parents, the brethren are competent to come ton partition 
among themselves of the property, moveable and immoveable, 
ancestral aud acquired ; and, according to the law as receive 1 
in the province of Bengal, the widow is not only entitled to 
share an undivided estate with the brethren of her husband, 
but she may require from them a partition of it although 
hor allotment will devolve on the heirs of her husband after 
her decease.* Partition may be made also while the mother 
survive. 1 . This rule, though at variance with the doctrine 
of Jimutavahana , has nevertheless been maintained by 
more modern authorities, and is universally observed in 
practice.*}* 

Nephews whose fathers are dead are entitled, as far as the 
fourth in descent, to participate equally with the brethren. 
These [take per rind any one of the co-parceners may 

insist on the partition of his shared 


* Sec note. to 1 lie cn°o of Uhyroochunil Th .i v Ilu- ,irn . S’ M, r 
vlut Foporfs. \ol. i.. p. , ?' 3 . and ojigo of XHkn in 

Mnnoe 1 W.'/iiit.in. ibid r»s ; r.vc «»f IM.v.v m |/n: . .1 ... 

v. Ranee floonjjnmncc* ibid. j». 135. The j m c to 

the la v of Uunaiva. Su-j Die cn«:* ol I ■ l] <. 1 Sing v. Sin >•: . Nii. it 

is«id Ml 

f On;.. X 73. 

X CatyayuM. citcl in Dig.. 3, 7. and «oe F!< m Khi la Paw, rn . 
dU, 2it2. 
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Sut, ia all such cases, to each of the fathers wives who is 
a mother, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance; but ac¬ 
cording to the Mittioskard and other works current in 
Benares and the southern provinces, childless wives are also 
entitled to shares, the term mata being interpreted to signify 
both mother and step-mother. The Smritichanclrica is the 
only authority which altogether excludes a mother from the 
right of participation. To the unmarried daughters such 
portions are allotted as may suffice for the due celebration 
of their nuptials." Ibis portion has been fixed at a fourth 
of the share of a brother : in other words, supposing there is 
one son and one daughter, the estate should be made into 
two parts, and one of those two parts made into four. The 
daughter takes one of these fourths. If there be two sons 
and one daughter, the estate should be made into three parts, 
and one of those throe parts made into four. The daughter 
takes one of these fourths, or a twelfth. If there be one son 
and two daughters, the estate should bo made into three 
parts, and two of those three parts made into four. The daugh¬ 
ters take each one of those fourths.f But according to the best 
authorities, these proportions are not universally assignable , 
for where the estate is either too small to admit of this 
I cing given without inconvenience, or too large to render 
the* gift of such portion unnecessary to the due celebration 
of the nuptials, the sisters are entitled to so much only as 
may suffice to defray the expenses of the marriage ceremony. 
Tn iiue, this provision for the sisters, intended to uphold the 
general respectability of the family, is accorded rather as a 
matter of indulgence, than proscribed as a matter of right..} 


♦ Ibid, 8 m and til. 
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Any improvement to joint property effected by one ot the 
brethren does not confer on him a title to a greater share ;*• 
but an acquisition made by one, by means of his own un¬ 
assisted and exclusive labour, entitles the acquirer, according 
to the law as current in Bengal, to a double share on parti¬ 
tion. And it was ruled by the Sudder Dcwanny Adawlut, 
that where an estate is acquired by one of four brothers 
living together, either with aid from joint funds, or with per¬ 
sonal aid from the brothers, two-fifths should be given to the 
acquirer, and one-fifth to each of the other three.'f* But ac¬ 
cording to the law as current in Benares, the fact of one 
brother’s having contributed personal labour, while no exer¬ 
tion was made by the other, is not a ground of distinction. 
If the patrimonial stock was used, all the brethren share 
alike.J If the joint stock have not been used ; § ho by w.hose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it.'I And where property has been ac¬ 
quired without aid from joint funds, by the exclusive indus¬ 
try of one member of an undivided family, others of the 
same family, although they were at the time living in co¬ 
parcenary with him, have no right to participate in hisuac- 
quisition.1T The rule i.s the same with respect to property 
recovered, excepting land, of which the part y recovering it 
is entitled to a fourth more than the rest of his brethren.** 
It has also been ruled that, ii lands are acquired partly by 
the labour of one brother, and partly by the capital of 
another, each is entitled to half a share; and thats if they 
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* .V.V«»r M ' hap. i. sec. 3. § 4 ; and Case l.\ vul. ii., Uap.' l.decU 
liable :mil 7U.t li.tbla to 1 irtition (note), 

f I). A. lb | V(j1 m j.. p;,ge 0. 

1 See note to Ca^e !, ( hap. of Sor-\ r., v I, ii. 

4 W’hni oonsiituhs the m-j (i iniiit t. . k k r>..t mfinpu'Dlly very 
diflicnlt to ckh.rninc, nr.d no gen<i.d rule can 1 e laid down iuplieublo 
K> all ram'i that may arise. ICi.h individual case must be deck. I ou ill 
own merit i. S.e idem. liin. Law. App. p. 300. ^ 

I »i 3, 110. 

• Kih |m i *!. .:l Kai ar.l otlui - Bkumbcr Ilui and i.'H.r*, S. D. A, 
lb jtn ' , vol, ii.. p 237 

** cited in ibid, 30.'* ; and Eki:i. IIin, I.rr' App.. p. 313. 
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were acquired by the joint labour and capital of one, and by 
the labour only of the other, two-thirds should belong to the 
former, and one-third to the latter; but this provision seems 
rather to be founded on a principle of equity than any spe¬ 
cific rule of Hindu law.* 
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Presents received at nuptials, as well as the acquisitions of 
learning and valour, are, generally speaking, not claimable 
by the brethren on partition ; and there are some things not 
subject to the ordinary law of partition; but for a more 
detailed account of indivisible and specially partible, the 
reader is referred to tho translation of» Tayannutha’s Digest, 
vol, iii., page 332 ct seq., and to tho chapter in vol. ii., treat¬ 
ing of effects liable and not liable to partition. According 
to the more correct opinion, where there is an undivided 
residue, it is not subject to the ordinary rules of partition of 
joint property : iti other words, if at a general partition any 
part of the property was h ft joint, tho widow of a deceased 
brother will nor participate, notwithstanding the separation ; 
but such undivided residue will go exclusively to the 
brother.-f* 

Partition may bo made without having recourse to writing 
or ' ther formality; and in the event of ifc3 being disputed at 
any subsequent period, the fact may be ascertained by cir¬ 
cumstantial evidence. Tt cannot always be inferred from the 
manner in which tho brethren livo, as they may reside 
apparently in a state of union, and yet, in matters of pro- 
j ' ity, each may be.separate ; virile, on the other hand, they 
may inside apart, and yet may be in a state of union with 
respect to property : though it undoubtedly is one among the 
presumptive proof; to which recourse may bo had, in a case 
o! uncertainty, to determine whether a family, be united or 
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separate in regard to acquisitions and property,* The only 
criterion seems to consist in their entering into distinct con¬ 
tracts, in their becoming sureties one for the other, or in 
their separate performance of other similar acts, which tend 
to show that they have no depondance on or connexion with 
each other.f In case of an undivided Hindu family the 
Court of Sudder Dewanny Adawlut were of opinion that 
their acquisitions should be presumed to have been joint till 
proved otherwise, the onus probandi resting with the party 
claiming exclusive right and, in another case, a member of 
a Hindu family, among whom there had been no formal 
articles of separation, but who, as well as his father, messed 
separately from the rest, and had no share of their profits 
and loss in trade, though he had occasionally been employed 
by them, and had received supplies for his private expenses, 
was presumed to be separate, and not allowed a share of the 
acquisition made by others of the family.§ The law is 
particularly careful of the rights of those who may be born 
fuibscquont to a partition made by the father. With respect 
to ancestral property, it is not likely that the just claims of 
Ray of the heirs can be defeated, as the law prohibits parti¬ 
tion so long as the mother is capable of bearing issue ; but 
to guard against tho possibility of such an cjccurror.ee, it is 
provided that the father shall retain two shares, to which 
shares, if a s m bo subsequently born, ho is exclusively 
entitled. Thera is another provision also which forms an 
effectual safeguard against the destit ation of children b.*m 
subsequently to a parti bio n ( which consists in the fathers 
vight of resumption, in case of necessity, of the property 
which lie may have distributed among his so> r. 

* f-Vv noh 1 io S. I>. A. Ropo r t.«. to!, i.. p. 3fi. 

t I'iw. 3. Ill; and see c 1 - -. chip. > f E-i'i.-nrv of l\irt . m ; ai-> 

X Faso of Ornirclmudcr Kni and cnh.u v. flmrochunJi r Uni nml 
, 54. It. i\ ports, vol. i v., p. I.J2. 

§ liujl ishor Uni and oMjct ■ r. the widow of ^aii . ij Pop, S. U A lie. 
por<^. vol. i . ]>. 13. 

U See t'a^cdonta, C -o Z, Chap, of I’Artition. 1. ii. 
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CHAPTER Y. 
OF MARRIAGE. 




On the subject of marriage, it may be presumed that it has 
not often constituted a matter of litigation in the civil courts, 
from the circumstance that points connected with it do not 
appear to have been referred to the Hindu law-officers. Dis¬ 
putes connected with this topic as well as those relating to 
matter.; of caste generally, arc, for the most part, adjusted 
by reference to private arbitration. It is otherwise in the 
provinces subject to the presidencies of Madras and Bom¬ 
bay, where many matrimonial disagreements and questions 
relative to enste have been submitted to the adjudication 
of the established European courts.* As, however, ques¬ 
tions relative to marriage are among those which the Com¬ 
pany’s courts are, by law, called upon to decide, it may not 
be amiss to cite some of tho fundamental rules connected 
with the institution. 

Marriage, among the Hindus, is not merely a civil contract, 
but a sacrament, forming the last of the ceremonies proscribed 
to the three regenerate classes, and the only one for 8udms,-\- 
and an unmarried man has been declared to be incapa¬ 
citated for the performance of religious duti . s.j Tb is veil 
known that women arc betrothed at a very earl period 
of lit' , and i' is this botrotlunent, in fact, which constitutes 
marriage. Tho contract is then valid and binding to all in- 
tont: and purpose-;. It is complete and irrevocable iinmc- 
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diafcely oa the performance of certain ceremonies,* without 
consummation. Second marriages, after the death of the hus¬ 
band first espoused, are wholly unknown to the Hindu law , i 
though in practice, among the inferior castes, nothing is so 
common. Polygamy is also legally prohibited to men, un¬ 
less for some good and sufficient cause, such as is expressly 
declared a just ground for dissolving the former cor. ti act, as 
barrenness, disease, or the like. r Ihis precept, however, 
is not much adhered to in praotico. Ihe text of Menixiy 
which iu fact prohibits polygamy, has been hold, according 
to modern pracbicc, to justify it. “For the first marriage 
of the twice-born classes,” says Memo, “ a woman of the 
same class is recommended ; but for such as are impelled by v 
inclination to marry again, women in the direct order of the 
classes arc to bo preferred.”]: From this text it is argued by 
the moderns, that, as marriage with any w*oman of a different 
class is prohibited in the present age, it necessarily follows 
that a plurality of wives of the same class is admissible ; 
but the inference appears by no means clear, and the practice 
is admitted by the pundits to be reprehensible; though 
nothing is more common, especially among the Kooleen, ox 
highest casto of Brahmins. 

In the event of a man forsaking his wife without) just cause, 
and marrying another, he shall pay his first tvife a sum equal 
to the expen os of his second marriage, provided she have 
not rt reived any atridhnn , or make it up to her, if she have ; 
but he i.’ not required, in any case, to assign more than a 
third of his property. In all cases, and for whatever cause 
a wife may have been deserted, she is entitled to sufficient 

T Ibid, page 484; and an account of cartmuinics observed ut a 
miuringe, see Ah. Rob., vol. vii., page life S; alia ward on the I Undue, 
vul. i . paofo 130 ft so/. 

t But p widow who, from ; wi.Ut io bear chi! Iren, slights lie den., 'rod 
husl.juid vy nutrryiu'f again. l.-rin;-.*? di •..•rue-'* ou liorself 1.- to lvl«>\\. and 

ill bo or- ihi'l. i iiom th : s<-at .d In lord. jhuv. citc-J in l»i ft . pa-o 
t'13 voi. ii. 

t Menu, chap, • ii.. § 13. 
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maintenance. In the Mitacshara , a distinction is made. 

here a second wife is married, there being a legal objection 
to the first, she is entitled to a sum equal to the expenses 
incurred in the second marriage; but, where no objection 
whatever exists to the first wife, a third of the husband’s pro¬ 
perty should be given as a compensation.* But in modern 
practice, a husband considers it quite sufficient to maintain 
a superseded wife by providing her with food and raiment. 

There are eight forms of marriage : The Braluna JJaiva, 
Arsha, Prajapatya, Aswra, Gandharva , Racshasa and 
Paisacha. 

The four first forms are peculiar to the Brahminical tribe. 

The principle in these contracts seems to be, that the parties 
arc mutually consenting, and actuated by disinterested 
motives. 

The fifth form is peculiar to Vaishyas and Sudras. It is 
reprobated, on the principle of its being a mercenary con¬ 
tract consented to by the father of the girl for a pecuniary 
consideration. The sixth and seventh forms are peculiar to 
the military tribe, where the union is founded either on re¬ 
ciprocal affection or the right of conquest. And the eighth 
or \azt is reprobated for all, being accomplished by means 
of fraud and circumvention.f 

The most usual form of marriage is that of the Brahma , 
which is completed “ when the damsel is given by her father, 
when ho has docked her, as elegantly as he can, to the 
bridegroom whom ho has invited,” the nuptials of course be¬ 
ing celebrated with the u> lal ceremonies. The next sj cios 
of inarri igo mo3t usually practised is that of the Amira, 
where a pecuniary consideration is received by the father ; 


* Yulrtjaira 7 -'/!. 'Ur: in hi;:, ’»o.. v... t • 70 4*0 runl s 
tm. flf rt Vtili-u, hi in. i .iW, p. M. 
t L»igvi»t, vol. ii., Cu; - 
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and I am given to understand that marriages by the Pal- 
sachet mode are not uncommon ; and that young women, who 
from their wealth or beauty may bo desirable objects, are, 
not unfrequently, inveigled by artifice into matrimony ; the 
forms of which once gone through, the contract is not dis¬ 
soluble on any plea of fraud, or even of force.* 

The Qandharva marriage is the only one of the eight 
modes for the legalizing of which no forms are necessary,*f 
and it seems that mutual cohabitation, as it implies what the 
law declares to be alone necessary, namely, “ reciprocal 
amorous agreement,” would be sufficient to establish such a 
marriage, if corroborated by any word or deed on the part of 
the man + 

The relations with whom it is prohibited to contract 
matri nony are thus enumerated by Jfcnu-: ‘ She who i not 
descended from his paternal or maternal ancestors within 
the sixth degree, and who is noibnoicn by her family n i mo 
to be of the same primitive stock with his father <v »// ■ ;', is 
eligible by a twice-born man for nuptials and In ly uni-.n. 

Adultery is a criminal, but not a civil oftence, and an ac¬ 
tion for damag \s pref: 1 red by the husband wall not Ho against 

• Thin hs not the only instanc in which frawl is lc;ali;'t*I by the 
Hindi law. Tint lav. ->i - i-i 1< 1 rifts or promi •• nr* k\ for the purp • • ■ 
dolmhon. i h )u.;h this is ft: tul <u th r pi<l » of the pr?>oii who prnciiu 
ip< iti *u, . n l can entitle h m to nn i li T. f 
the o. rod hop a lit n mion a th nit or commodate in his hands f i the 

r« i-avery of hi- dm' from the a-' •. vlio .. r i r- ,’a. , . i< i: < i : 

and even )•' rmita Iho Maetieo of trick and artifice to obtain po> vion f 
mch nn ni : i**l • with tli*' puepr, c of retail imr it a - a pled,/v brook. . 

Ohl. anil C • . Rook ii.. § l**h ami E >k iv.. § 51°. 

+ Thi - r, rm of mania * is dot* hit- l to bn pc *u!i ir to llio military tribe. 
M-v, ih_-: in in.-in', nn**.* hi' jii C v-.l in i • »*-i | •’ > n. it to thn >• i>v 

v. 1, fi i.rdinr both to tic *■ iv 1 1 an 1 hi U’-li bov. c '' e" fn 'ici '.-1 
t.» m d linn •r-ut! r ' wil uni to <t i »j < ■> "f ‘ h ’ir pr. no.’l y •".thout th 
ft ’ n 1 1 w I.; :h ihv l.rvrvij'n:* i n Ofh .r ' m-is * -1 »h t'omtn., v »h i.. ii'c II,. 

: i hi Ibis prfnc till* 1 . w - ■'' I b . -v .' I' >' i; r H"ivuiiiv V t.iv. hit 
.1:1, ,1 1 ;:al a mot in / • w-. ' *! P. (hitta *k. Mot v„.- I ... - r../.., ill II 

in,..' wliiv ' 1 11 » pn i' "s h t I c >h:. ■'' ■ d f* • i • . 1 -1 ■; It .'ic. .ti l t lie •’n i . t u i, . I 
hi • intmii ion i.;. i 1 . ■< a r • ‘1 * dowers r mint tlf n of I hi >. ..-anti, 
ah Khun If m». I.iitv, App., p. 1VK. 
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the adulterer.* It is not a sufficient cause for the wife to 
desert the husband, and there are not many predicaments in 
which such an act on her part is justifiable, Insanity, impo¬ 
tence, and degradation, are, perhaps, the only circumstances 
under which her desertion of her husband would not be con¬ 
sidered as a punishable offence,+ A married woman has no 
power to contract, and any contract entered into by her 
will neither bo binding on herself nor on her husband, un¬ 
less the subject of the contract be her own peculiar property, 
or unless she has been entrusted with the management of 
her husband’s affairs, or unless the contract may have been 
requisite to her obtaining the necessaries of life + 


* Cob-broolce cited Tilcm. JTin. Law, App., p. 33. So also our Ee<ruia- 
tions, following the. Moohummndan law in this particular, treat the offence 
as a crime against society, and. not- n;.ainst the individual, but they require 
that the husband shall stand forward to prosecute. Then is a case rited 
h >\ H *« : ->dhnr of the IClem. Hin. Law (App., p. 34), in which the pundits 
ruled that the adulterer was liable for the money expended by the in¬ 
jur- d hmhand in contracting a second marriage ; but this \v consider 1 
to be rather an equitab'c opinion than founded on any express text of 
la v. [See 8, Legal Companion, p. 47, tho ease of Idngoc v (Lxjjaiya, in 
v iiich it was held that a Hindu husband cau recover damages from the 
{>» ivou who commits adultery with his wife.] 

t Menu, cited in Dig., vcl. ii., page 412. 
f Qolcbrooke, Obi. and Con., pait I., Rook, ii., §§ 67 and 58. 
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CHAPTER VI. 
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The etymology of the Sanscrit word for a son (putret) 
clearly evinces the necessity by which every Hindu considers 
himself bound to perpefeuate his name. Since the son 
(tvayate) delivers his father from the hell named put , he 
was, therefore, called putra by Brahma himself. * Again . 
“ A son of aDy description should be anxiously adopted by 
one who has no male issue, for the sake of the funeral cake, 
water, and solemn rites, and for the celebrity of his name. 
Under this feeling, it was natural to resort to the expedient 
of adoption. Twelve sorts of sons have accordingly been 
enumerated by Menu. “ The son begotten by a mau himself 
in lawful wedlock ; the *on of his wife, begotten in the man¬ 
ner before described ; a son given to h um ; a son made or 
adopted; a son of concealed birtb, or whose real father 
cannot he known ; and a son rejected by his natural parents 
arc the six kinsmen and heirs. The son of a young woman 
unmarried, the son of a pregnant bride, a son bought, a sou 
by o. twice-married woman, a son self-given, and a sou by a, 
Sudra , are the six kinsmen, but not heirs to :ollat<’vuh”' J: 

In treoting of the miscellaneous customs of Greece the 
author of the Antiquities^ observes as follows:—“ Ad« pted 
children were called Paidcsthetan or Etspoidoi, and were 
invested in all the privileges and rights of, ami obliged to 


* ludtitutes of Menv, chap. ix.. § ViS. 

- luofal in the A now*; or. ia fh* lftugaAg* of SUtwif» 4 G 
r*m n r fiti/' ’inla 7iuu. Orl : r<t& r <l’o tu: miatu ihiuU 
X of Menu, chap. ix.. §§ lo'J and I0U. 

S Vol. ii., p. 336. 
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per onn all the duties belonging to, such as were begotten by 
t eir lathers ; and, being thus provided for in another family, 
they ceased to have any claim of inheritance and kindred in 
the family which they have left, unless they first renounced 
their adoption, which the laws of Solon allowed them not to 
do, except they had first begotten children to bear the name 
of the person who had adopted them, thus providing against 
the ruin of families, which would have been extinguished by 
the ruin of those who were adopted to preserve them. If the 
adopted person died without children, the inheritance could 
not be aliened from the family into which they were adopt- 
od, but returned to the relations of the persons who had 
adopted them. She Athenians are by some thought to have 
forbidden any man to marry after he had adopted a son, 
without leave from the magistrate; and there is an in¬ 
stance in 1 yszet s Chiliads of one Ijeogoras, who, being ill- 
used by Andocides, the orator, who was his adopted -on, 
desired leave to marry. However, it is oortain that some men 
married after they had adopted sons ; and if they begot legi¬ 
timate children, their ostates wero equally shared between 
those begotten and adopted.” 

I he whole, or nearly the whole, of the provisions above 
cited, are strictly applicable to the system of adoption as it 
prevails aipong the Hindus at this day. But the renunci¬ 
ation of adoption is a thing unheard of in these provinces, 
and unsanotionod by law under any circumstances. There 
is no express text declaring illegal a renunciation of adop- 
tii-n, but at the same time tiiere is not any which can be 
construed ns approaching to a justifioation of it. 

In the present ago. two, or at the most three, forms of adop¬ 
tion only are allowed, in these provinces; and the Daltaea, 
01 do gi\t;n, mu! the Cviti • iitt, or son ni .de, arc the most 
common. The latter form obtains only i u the province of 
Mithita. In strictness, perhaps, adoption in this form should 
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be held to be abrogated, as the filiation of any but a soil 
legally begotten, or given, in adoption, is declared obsolete 
in the present age but agreeably to a text of \ rihcispati, 
immemorial usage legalizes any practice.*)' Some of the re¬ 
quisite conditions for the adoption of a son are comprised 
in the following texts of Menu :—“ He whom his father or 
mother,| with her husbands assent, gives to another as his 
son, provided that the donee have no issue, if the boy be of 
the same class, and affectionately disposed, is considered as 
a son given, the gift being confirmed by pouring water. 
f< He is considered as a son made or adopted whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with the merit of performing 
obsequies to his adopter, and with the sin of omitting them. 
But there are many conditions besides these fundamental 
ones : and brief!v noticing such of the rules as are indisputa¬ 
ble, and universally admitted, I shall discuss those which 
have admitted of doubt, and endeavour to fix such as aro 
uncertain, by citing the authorities in support of each. Re¬ 
garding this particular branch of the law, there is not much 
difference in the doctrine of the several schools ; the Dattaca- 
ekandriod and Daitacamirndnsd , the two chief authorities 
on the subject, being respected by all. I ho first text above 
cited is sufficiently explicit as to the persons who possess 
the right of giving in adoption ; and the only ox 'option that 
has been propounded by the commentators is contained in 
the Lattaca'mimdnsd, which refers to the gift of her eon by 
a widow <h iring a season of calamity ; and it has been made 
a question of doubt, whether a widow, eveu with the sanction 
of lier husband, is competent to adopt a son ; but hor oom- 

* iSi.!' general not hv Sir W. <J 'lies, appe "led i > his ion of 

fiistii'.i S ; in tlm toxt I the Aiiity* Purum, cited iu Jayai 
nr.t' mA. iii., p;i'. r - 

t Cited in th vol. ii.. pn~e 12$. 

I Section i, § 12. 

§ Institutes o£ Aftfiti, chap, ix., §§ 10S and 1<>9. 
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potency so to do is established by the prevailing authorities. 
It has been ruled, however, that iu the case of an adoption 
rnade by a widow without having obtained the consent of 
her husband, or in which the adopted son shall not have been 
delivered over to her by either of his parents, but only by 
his brother, the adoption is invalid.* It is required that the 
party adopting-^ should be destitute of a son, and son's son, 
and sons grandson,| that the party adopted should neither 
he the only nor tho eldest son,§ nor an elder relation, such 


* Ouse of Tnramunee Dibia v. Pcq Narayuu Rni and another, Sadder 
frewanny Adawlut Reports, vol. iii.. page 387. The same principle w«9 
recognized in the case of Raja Shumshcre AIall i». Ranee Dilraj Koomvur, 
vol. ii M pa.re 1G0. 

t Ir has been doubted by Mr. Sutherland, in his Synopsis, whether an 
unmarried pen on, that K one next a grihi, or, as wo would say, bachelor, 
is eomiM-tent to adopt; but he inclines to the affirmative of the question 
Cp. 212). In ihe Precedent.. vol. ij.. of t hi - work in the case of adop¬ 
tion No. 1 , the pu; tills expT*.osly declared the adoption by such indivi- 
dnal to Vie lethal an l valid, arci there is certainly no authority againstAt. 
The same doubt is expressed, and the same conclusion arrived at, with 
respect to an adoption by a blind, impotent, or lame person. 

t SounnhY cited in Ddtt. Mim. It has also been doubted by tho 
author of the Consider vtlui.s (p. T.“wh-.-thor a mart havihg a grandson 
by a daughter can ad >pfc a son : but there is no solid foundation on which 
such a doubt can red. It must : • originated iu the indiscriminate 

use of the. word grands-m’' in th* ' Kncrlish translations, a-* applicable to 

•••• il . a tho a *uV tkm. Mr. Sutherlan 1. in hie 
flvnopri-*, nave 212, infers, and justly, that if male issue, exist who lire 
disqualified by any lcpr il imudimcid Guioh as loss of caste) fnra the 
porfomiane- of exequi,! rites. Ih« affiliation of on u. > loyally tako 
plnct'. In the 8ummury c.f Hindu Law. to -18. it i laid down as a rule, 
that the insanity of a beynlien -n would not jn tify adoption by tho 

. 

,ir. . for instance, it is stated, that the P 
tfhnrtrrc’ ih* not r«'* * * •••• • the ncc- s-u ' that adoption should prrm Jc 

ni:.vria</e : (hat ayumjcr bvorii. r mu- hiadopted by an rider one ; that 
the youngest ? n of • Linn!,, r.unuul adopt I, Ac., do., fur nono of 
whi- h c.ri I lit id nntb.iriiv: thou-rh unloubtcdly who - of J he pori- 
tnm® in a; b jiKt. nen |-b- 1 • tl.ai .sit 1* of India, us found-. 1 on tin 

Ux loci, or irmncmoritil rustum. 

A r<ir i/it/in, hurt. V/r i V .. ’-id; but lids i au injunct ion 

I'm ? i r r..aln t i!u* iivimrrimu flu i «••*.•; tut an only or elder son in adop¬ 
tion,»nn l Hi ; tv i -i I iia.in,- ' a .u mud*-, it cannot be unniillod. 
This j.eems b t a’-u d»U* uvo-l. rii-•: (hat <ho a^optiou having -uicn 
\ n in.ah’, ii l-o .’••• •.* /‘i '• ' -1 «daim • • th property of his 

mm ' «r ul fmi.il .. 8' !• *nd »v la . can o, IlmJuu i,n. .•* Gov I nd 

. • • 
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as the paternal or the maternal uncle ;* that he should bo 
of the same tribe as the adopting party that he should not 
be the son of one whom the adopter could not have married, 
such as his sister’s son or daughters son. 1 his last rule, 
however, applies only to the three superior classes, and 
does not extend to Sudvas.]. It is a rule also, that when 
a woman adopts, she should have the consent ot hei hus- 
band, or, according to the law laid down in some author¬ 
ities, the sanction of his kindred that where there is a 
brother’s son, he should be selected for adoption in prefer¬ 
ence to all other individuals; but this is not universally 
indispensable, so as to invalidate the adoption of a stranger. 1 
Dattacachan dricd, section 1, § '22. In the case of Ooman 
Butt, pauper, appellant, v. Kunhia Singh, it was held, that, 
while a brother’s son exists, the adoption of any other indi¬ 
vidual i 3 illegal; and this is undoubtedly consonant to the 
doctrine, contained in the Dattacamirn l usd, but it is contro¬ 
verted in the Dattacxchandricd. It would appear, however, 
that, according to the law of Bengal and else whore, where 
the doctrine of the latter authority is cliicfly followed, and 
where the doctrino of factum valet exists, a brother’s son 
may be superseded in favour of a stranger; and even in 
Benares, and ';ho places where the Man ansa principally 
obtains and where a prohibitory rule has in most instances the 
effect of law, so a to invalidate an act done in contravention 
thereto, the adoption of a brother's son or other near rela¬ 
tive is nob essential, and the validity of an adoption actually 

* Dutt Mim., so; 2, § 3*2. Sudder Dowanny Adawlut Ho ports, 
▼ol. iii., p. 232. At it. Ink., chap, i., eco. 11, p. 12, 
f Mciu, chap. ix.. § 1.8. 

X Xarada ched in l)utt Xlr 

§ According to tb ; Yyauh 'iraJc ounUkhti* and May r.'ka . authorities 
11 j » hight>'. ropu’ a 1 .: *■; ' u At ah ra* fa. . which in ■ ..i,. ]»:rfpoot fob 
jov. l!*c « *L*trin of the ifaiitua-han Irira, t'« - moioii • r 1 ho bus', and 
is not n (pi 1 itc. j but *•» ! 1 1 i ■» rc^ptv..• i Uc a»»?h • “'Lius Above ci*.*>1 *1 i.vi from 
most «*thcr.->. Bum, U-p v<*1. p. 1'i uhd n> I. ii . pp. TO and -i»~'J ilco 
^ 1 Kb-iti Hiti. Law, Aj p t « . m ; , fis, 71. 

j Sudder Dowanny Adawlut JUuporL*, vol. iii.. p. Ut, 
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rmilo does not rest on the rigid observance of that rale of 
selection, the choice of him to be adopted being a matter of 
discretion.* It may be held, then, that the injunction to 
adopt one’s own Sapinda (a brother’s son is the first), and, 
tailing them, to adopt out of one’s own Gotra , is not essen¬ 
tial, so as to invalidate the adoption in the event of depar¬ 
ture from the rule. It is lastly requisite that the adopted 
son should be initiated in the name and family of the adopt¬ 
ing party, with the prescribed form and solemnities.^- The 
adoption being once completed, the son adopted loses all 
claim to the property of his natural} family, but he is 
estranged from his own family partially only. For the pur¬ 
poses of marriage, mourning, &c., he is not considered in the 
lighf of a stranger, and the prohibited degrees continue in 
full force a=t if lie had never been removed. His own family 
have uo claim whatever to any property to which he may 
have succeeded; and in the event of a sin so adopted hav¬ 
ing succeeded to the prop Try of his adopting father, and 
leaving no issue, his own father canuot legally claim to in¬ 
herit from him, but tin widow of hU adopting father will 
suce A to the property.^ H; becomes (with the ex. -p- 
ti in above noticed), to all intents an 1 purposes, a member of 
the family of his adopting father, and lie su • oeoIs bo his 

* F.ilr’-r t »k<\ '.itcl iu F ii. llin. Lvv App., pp. 71 ami .s ). 

•\ T*.»r :,n . n iii .ruiion of tl* : <* i./.niii u^<'l:r! ;U up ndnplion. uc? 

S • nry J!in»lu La.* ;>. uJ. ■. i > 1 Larnca lli • ) «i Li\ , p. sJ sni.‘ t 
but a*; fXll* t • I<-I'v 'II <• of 111- ■ -maiii ■; i ll t M‘li .[(oiHub'e. — J n 

, ,jl . . | i 1 v *J 1 1 . r u 1 LI 'Mi . If ia. T .a , App., pp. 101 . in •. 

• 3 l< la* la.< n iif. tu* l l>y tho author of ti:•! In*, auih of Hindu Law, 
il.n.' a * »• > Inpicl in iIn oi.liif.r_, v. |hon d» I. •• eia a in rry .\m »n^ IlU 
ii .• . i y " t of I’..- '• i • «... I inu#it liad any 

n<iih aiiv lor Him da -tr * -. lb.* ' i • have Inlioiul (i »iri th ■ tc.tl of 
J\,,i t ;/i' u, pi Cit- l, u,» l i .• r> t. w'n < • ,u>» i.f i wo 

f-uli «. may n t many mi vit.'ir f fully n t a wits iho cnio of Sin^u 

in ' ■‘pi*' i thC A' l -A. 1 s>as nt*' I "iii • i! w (iiml)ln l T :i». »i ?»i p 

I.» h ■ h . mo.a ••• iHv . . a » . 1 • !. :.L . , ... a t! .ml. t j 

v . . . hi • af ly Iu li : •> , yj...j,'*u (p. ;»Ml) 

tha lira |. > l ‘"fra •. Mi ■* U "V t 1 II r V i llTl ATI V '111 I ■*. 1 1 Ml ! 1.. Li ||,, C 

in i n,!,' i.m- wch n * ' p* • ■ 1 ' t• • ! Mfii ..i . .. lb* . a anpiif- 

in ' illation «ifL iivh. 

§ I Hun. llin. Law, Apj>, p. Lj-l. 
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property, collaterally as well as lineally ;* but excepting the 
case of the peculiar adoption termed Dwyamushayana , he 
is excluded from participating in his natural fathers pro- 
perty.f Where a legitimate son is born subsequently to the 
adoption, ho and the son adopted inherit together; but the 
adopted son takes one-third, according to the law of Bengal, 
and one-fourth, according to the doctrine of other schools.* 
if two legitimate sons arc subsequently born, then, accord¬ 
ing to the Benares school, the property should be made into 
seven parts, of which the legitimate sons would take six, 
and according to the law as current elsewhere, into live 
shares, of which the legitimate sons would take four, and so 
on, in the same proportion, whatever number of legitimate 
sons may be born subsequently^ 

A boy adopted by a widow with the permission of her late 
husband has all the rights of a posthumous son, so that a sale 
made by her to his prejudice of her late husbands property, 
even before the adoption, will not be valid, unless made under 
circumstances of inevitable necessity : and in the case of a 
Hindu of Bengal, dying in his father’s lifetime without issue, 
but leaving a widow authorized to adopt a son, if such adop¬ 
tion be made by the widow, with the knowledge and content 
of her deceased husband’s father, at any time before he shall 
have made any other legal disposition of the property, or a 
‘ son shall have been born to his daughter iu wedlock, no uch 



* M<nu t chap. ix.. § luD. 

r .Ljwu Pr ^e 1 | cn ‘*“ ' If*, MKl of SistcV ,-ons. i:c., case 7, 

chan-Jric). U ‘ C l ' aU J/m- anJ Gityujana in the Oalttua- 


t the oa»e of Sriimth Senna ». Itadhnhiumt, ami Putt Namin 
»nd20 Ud hCrS *• I ‘ , 'V*o°beer Staph, 8. 1>. A. Uepori > vol. i., pp, 15 


$ It h laid down in the Dattar.uhxn l . 'a. tli * in of ■"r.ifnis. 

, a s ° n f, e subsequently bom, he is outitl. d te u i equal Imro 

■ ■" aa_*ptcd ,-ou . and this rule prevail* tveo'diu-.d- in »! ■ 

ftouthoru province*. 

11 Caiac of ltan.-o Kishennuuec v. Oudwvnt fflngh and another, ,i b \ 
beportfc, vo, hi p. 220. 
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sub:equent disposition or birth shall invalidate the claim of 
the son so adopted to the inheritance.* 

The above rules relate to a son adopted in the Dattaca 
form. But there is a peculiar species of adoption termed 
Dwyamushayana, where the adopted son still continues a 
member of his own family, and partakes of the estate both 
of his natural and his adopting father, and so inheriting ig 
liable for the debts of each. To this form of adoption the pro¬ 
hibition as to the gift of an only son does not) apply.f It may 
take place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted is termed 
Nltya Dwyamushayana ; or otherwise, when the ceremony 
of tonsure jociay have been performed in his natural family, 
when he is designated Anitya Divyamusliay ana ; and in this 
latter case, the connexion between tho adopting and tho 
adopted parties endures only during the lifetime of the 
adopted. His children revert to their natural family.} 
With a legitimate son subsequently born, the Dwyamusha- 
yana takes half a share of his adopting father’s property.§ 
The question as to the proper age for adoption has been 
much discussed ; and the most correct opinion seems to be, 
that there is no defined and universally applicable rule as to 
the age beyond which adoption cannot take place, so long as 
the initiatory ceremony of tonsure, according to one opinion, 
and of investiture, according to another, has not been per¬ 
formed in the family, of the natural father. 

In the Dattacomim&nsd , the period fixed beyond which 
adoption cannot take place is the age of five years ; and if 
the ceremony of tonsure have been performed within that 


* I'ru’p. nf lift mV i.* n Surbcyl v. Rnmnttee Dibit, S. D. A. Report*'. 3 <; 7. 
Pc<! ul 10 rolcbii I in Klein. Ilin. I.r.w App., p. 102. 

f fc-.v. U p •' *- uunthcre Mu’l r. Fiance Dilraj Koonwur, 

B. p. A. It oporto, *ol. ii.. p. 1C>9. 

I Daft mm . see. (i, 11 

5 Dali Chand eo*\ B, $ T3. . 
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period in the family of the natural father, the son adopted 
cannot become a Dattaca in the ordinary form, bub must be 
considered an Anitya Dwyamushayana, or sen of two 
fathers. This can only be effected by the performance of the 
sacrifice termed Putreshti, by which the son is affiliated in 
both families* * 

Iu the Dattcicachandrica* the period fixed for adoption 
is extended, with respect to the three superior tribes, to 
their investiture with the characteristic cords, which cere¬ 
mony is termed Oopunayuna f and is subsequent to that of 
tonsure, or Chooracurana ; and with respect to Siodras , 
to their contracting marriage. But investiture m the one 
case, and marriage in the other, must be performed iu the 
family of the adopting father. The periods fixed, however, 
for the investiture of the three superior tribes are different 
That of a Brahmin should take place when ho is eight years 
of age, which may be construed optionally, as signii^ine eight 
years from the date of conception, or from the date of birth. 
That of a Cshetrya at eleven years of age, and that of a Vai- 
sj ja at twelve. But there are secondary periods allowed : 
for instance, the investiture of a Biahmin may be postponed 
until sixteen years after the date of conception ; that of a 
(/■<]<'’{pyci until twenty-two years afiei tlu sunn: dote j and 
that of a Vo.isyo until twenty-four years. It should be ob- 
^*'-e<l, however that whore this ceremony of Oopunaywia 
has once been performed, an insurmountable bar to adoption 
is thereby imim Jiatcly created. Its effect cannot, as in the 
case of tonsure before tho age of five years, according to tho 
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* Tl.<_ difference <>r oniiiion with respect to thi.i puint Arises from a 
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' ; • •, • * • railo. Ao lording to Ihoso 

' v >, , ndopt i’i 1 i‘ i.'onsti no ■ 'on, M'iopii' a i - lav, ;\:1 i:\cn nft.-r Unv.nirc ; 

• - ■ . . • 
ti n is » i .pi. i ..y VevandaLh 'ftu ; the lattu by AVi.i.i 

8 a 




OF ADOPTION. 


authority of the Dattacariiimdnsd, be so far neutralized as 
to admit of its being re-performed after the ceremony of 
Putreshti .* * 


Peri' l oT 
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the aouthorn 
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nares. 
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rule. 
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cited. 


The authorities being entitled to equal weight in different 
parts of the country, the only ground of preference must be 
sought for iu the different customs prevailing in different 
places. In the province of Bengal, and in the southern pro¬ 
vinces, the more extended period should be assumed as the 
limit ;f that being apparently consonant to the received 
practice ; while in Benares, the JDattacanumdnsd , which 
limits the period of adoption, should, for the same reason, be 
followed. In laying this down as a rule, it may be objected 
that there do not exist sufficient grounds for the establish¬ 
ment of its accuracy. It is proper, therefore, that tho 
grounds of the rule should be stated. In the precedents 
which I have collected there is no case bearing directly on 
the point. Case 2 (which is a Bengal case) does not ex- 
, pres.sly prohibit adoption after the age of five years. And in 
the case of Kerutnarain versus Musst. Bhobinesreo (tho 
on\y adjudicated one for Bengal that I can find bearing on 
the question)}: the principle of the extended limit was fully 
discussed and admitted. The limitation to the age of five 
year? is founded on a passage in tho Calicajpurana^ and 
the authenticity of that passage is doubtful. Tho DcUtaca- 


* T1 7 hfiB be<*n doubt e l by tho tram ]/or of tho PaUa<'ac f >andric 4 
and f)attnrah.hn> < in his Synopsis at the ( .inclusion of that work, 
p. 2 n Ji ; arid : 'i.» *ly ' xi • - . his i ability to settle the question, 

though ho incline# to t negative . Out independently ot there being no 

• . 

vi.i'.n.irc •onrtitutc. ; <nd bi;th is conclusive against, it. Adopti .<u ie 
permitted on ;! • ] rii. •;.« V that lb; ndopiod . _ ]g born r .iin in the 
family of hi# adopting iathor ; bnt tliU camot be where the investiture 
v. liicli ■ fi - i i lu .cond birth In i already been .rforinc i inthe family 
of the natural father] v 

; 17,r the dw'dri): • (.'• to the apy r.f adopt ion according to the southern 
nutlr.pth .; • E* m. > rin. L\.v. p. 75 et t.j , and Summvj ■ ditto, p. GO. 

.» p. 161 1 

yoI, iii., p. 22a. 





chccndricd makes no mention of it, though the Dattacami- 
rndnsd does. The latter being a Benares authority, it may 
be proper to apply the limiting principle to that province, 
but not to Bengal or the Dekhan, where that principle is 
not only not recognized, but where it is denied, and adoptions 
continually take place at an age far exceeding five years. 
There is no standard work on the subject of adoption ex¬ 
pressly for the Bengal school j but whenever there is any 
difference of opinion between the Dctftcicci/n/miciusd and the 
Dattacachctndricd , the doctrine of the latter conforms to that 
of Bengal; for instance, as to the share to be taken by an 
adopted with a legitimate son * Other instances might be 
cited. If it should be considered thab the reasons here given 
are insufficient to warrant the conclusion arrived at, it may 
at least be contended that it is open to a Bengal ' L >und,t to 
adopt either authority, and that the adoption of that which 
admits the more extended limit ns kding the moie liberal 
construction could not bo objected to, I ho author of the 
Considerations on Hindu -aw as current in Bengalf seems 
adverse to the ex ^ 10U of the'limit. He maintains that 
in the case of tfopeemobutt Dob it was the opinion of all the 
2 )(i y t f7 Vj who were consulted on his behalf that proof of his 
Doing under the age of five years was indispensable. Ho 
also alludes to a remark appended to the case of Kerut- 
narain v. Musst. Bhobiuesree, decided in the S. D. A., 
but, with respect to the first, it may be observed that there 
does not appear to have been any formal opinion actually 
taken ; and, with respect to the second, it is not apparent 
from what authority the remark proceeded, i he author of 
the Considerations lays it down as a second rule that adop¬ 
tion cannot take place in any of the classes after the 
Ceremony of tonsure shall have b^en performed. Fiom what 
has preceded, it will appear, however, tho " investiture 1 

* Do tfribhuya . 105. 
t Togo 141. 
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should have been substituted for the word “ tonsure 
and that the doctrine should have been qualified by the pro¬ 
vision that, if tonsure had been performed previously to the 
fifth year, it might he repeated in the family of the adopting 
father, the adopted son thereby becoming an AnUyct Dwya • 
mushayana. According to the Maydc’ha, an authority of 
the greatesb eminence among the Mahrattas, the restriction 
as to age relates only to cases where no relationship subsists ; 
but when a relation, or Sagotra, is to be adopted, no obstacle 
exists on account of his being of mature age, married, and 
having a family.* In Mithila, where the Critrirna f form of 
adoption prevails, there is no sort of restriction, except as to 
tribo , it being requisite that the tribe of the adopting father 
and of the adopted son be the same. There is no limit as to 
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and no condition as to the performance of ceremonies 
. 0 much so, that Keehuba Misra in the Dwaita Pur i Adthta, 
treating of this description of idoption, has declared that a 
man may adopt his own brother,§ or even his own father. 
But he, as well as his issue, co.>i nues after tho a< j 0 ,, tion to 

he considered a member of his nature family,!! and he tabes 
the inheritance both of his own family and ib f of his adopt¬ 
ing father.^ Another peculiarity of this spoc s ot adoption 
is that a person adopted in this form by the widow does 
thereby become the adopted ; on of the husband, even though 
tho adoption should have been permitted by the husband 


% BomVmy deports, v 1. i>. 

fThia form of adoption wholly unknown 'n Th-nga! ; bn* see note, 
Sutii< i biu'l - Hynoj),, p. 221. il n-c <A Oonian Dm i*. Kurih.u Sluirl*' 
H. D. A. UeportX vol. iii, i» 111. 

% Heo tlic cai": of K Uicau Su. di v. Kirpa and another, S D. A I*,.- 
I m f . v» 1. I., p. t>. 

§ Tin* revome of 'hi- ■ piniru w. s m.-sintrin.d in the f-n.se of Bab. o 
Ilunjcet Hi ugh r. Obhv N'i:.or >ii,p! . s. 1 v. lb i ,.rts, vol. ii„ p. of(>; 
but tho authorities l by u r* m ,-upport of the douiriun 

• ; ota that oc-a*tou bad reUitou to the Jjattma lurm of 

Af.lt J) it ioU. 


|| I.'! vol. iii P 
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and the express consent of the person nominated for the 
adoption must be obtained during the lifetime of the adopting 
party.* This relation of Critrima son extends, as has been 
already observed, to the contracting parties only; and the 
son so adopted will not be considered the grandson of the 
adopting father’s father, nor will the son of the adopted bo 
considered the grandson of his adopting father. He doe.; not 
inheiit collaterally, being ninth in the enumeration, accord¬ 
ing to Ydjnyciwalcya.'f 

It has already been observed that a man who has a son, 
son’s son, or son’s grandson, is not competent to adopt a son ; 
and it would seem to follow, by analogy, that if a man has a 
son, and the son of an elder sou deceased, he may give the 
former J away in adoption, because he cannot be considred 
as the father of one son only; the latter also bearing towards 
him the relation of a son to all intents and purposes, and 
supplying the place of the elder one. In the Dattaca- 
tnimdnm, there is a prohibition against the gift of a son, 
^vhere there arc onl} r two; but the precept is merely dissuasive, 
and not peremptory. 

Two persons cannot join in the adoption of one sou. A 
notion seems to have prevailed, that two brothers might 
adopt the same individual; but this is entiroly orroneou 9 .§ 
The supposition scorns to have proceeded on a nuscoustruo 
tion of the following text of Menu: —“If, among several \ 
brothers of the wholo blood, one have a son born, Mena pro- | 
bounces them all fathers of a male child by means of that 
s ou.”|| But that text is not meant to authorize the adoption 
°f a nephew even, by two or more brothers. The adopted mn 
°f one brother would, of course, offer up oblations to the 


w S. D. 1. port:?, vol. ii., p. 173. 
j Dip., vol. iii.. p. 276. 

X 111 this the dKnasire precept npafnat giving one twt *otU 
tvouM apply, but tb< adoption would r-vurhol ho vui.i. 
i' Nee <: uiMderai :, .*na mi Jiiu lu Lr .v, p. 173 r, 

U Cited in vol. Hi., p. 200 
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ancestors of all, and so far would perform the office of a son 
to them also ; but he wonld not take the estate of his adopt¬ 
ing father’s brothers, in the event of their having any nearer 
heir. 

Another point which has been the subject of much discus¬ 
sion is, as to whether an adopted son by the Dattaca form 
succeeds collaterally, as well as lineally; but this may now 
be fairly said to be set at rest, and decided in the affirmative. 
It is true that Jimutavahana, in the Ddyabhaga, has con¬ 
tended that the son adopted in the Dattaca form cannot suc¬ 
ceed to the property of his adopting father’s relations ; but? 
the doctrine, being in opposition to the text of Mena, can- 
not be held entitled to any weight.* It should bo observed, 
however, that a son so adopted has no legal claim to the pro¬ 
perty of a Bandhn or cognate relation ; for instance, if a 
woman, on whom her father’s estate had devolved, adopt a 
son with the permission of her husband, the son so adopted 
*vill not be entitled to such estate on his adopting mother’s 
death. It will go to her father’s brother’s son, in default of 
nearer heirs. This point was determined in a case recently 
decided by the Court of Sudder Dewanny Adawlq.t*f* It is 
not quite evident why a daughter’s adopted son should be 
excluded from inheriting the estate of his adopting mother’s 
father, while a sou’s adopted son’s right of succeeding colla¬ 
terally has boon acknowledged, inasmuch as the maternal 
grandfather is enumerated among the kindred by all the 
Hindu legislators; but the reason is, that the party adopted 
in the latter case becomes t lie son of a person whose lineage 
is distinct from that of the maternal grandfather 


* This quoaiion hex- Uo ampl, il. . : n \ j n t }je CWidcration:* on 

Hindu Law p. 12H et f*q. s_. aUn ck o( Slmm-hunJor and U.-oT i 
<:bund?r i. N ine im < Dlbm ana Kuuil.i U , Uui. A. Uoporta,\ol. 

p. 2 '' 

f • thttcnc of 'uiv.m Mr a y. ELsb :a JuJior an j others, rf. D. A 
i-.epaitfl. voh iii. P* iW. 
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The difference of opinion existing as to whether a Dat¬ 
taca should be considered as heir of the adopter’s kinsmen 
or not, arises from a difference in the order of enumeration 
ia the twelve descriptions of sons ; some legislators maintain¬ 
ing that Menu included in the Dattaca among the first six, 
who are entitled to inherit collaterally, while others main¬ 
tain that the same law-giver ranked him among the last six, 
who can only inherit lineally. In the Divaita Nirnaya 
the several opinions have been noticed, and the author of 
that work gives his own in favour of the Dattaca. In Sir 
William Jones’s translation of the Institutes of Menu , the 
Dattaca is ranked among the first six ; and a great majority 
of the pundits throughout the country, who wero consulted 
on the subject when it was agitated in the Supreme Court, 
expressed their opinion that the Dattaca is entitled to 
inherit collaterally.* The author of the Datlacachandricd , 
according to his usual expedient of reconciling conflicting 
doctrines, puts the decision of the question on the character 
of the claimant—a criterion, it must be confessed, not very 


precise. 

It is clear that a man having adopted a boy, and that boy 
being alive, he cannot adopt another. It is written in the 
Dattacamimdnsa : “ A man destitute of a son (aputra) is 
one to whom no son has been born, or whose sou has died ; for 
a U\rt of Sounaka expresses,' ! one to whom no son has been 
born, or who. i son has died, having fasted for a son, &o.; f 


* Thip question was circulated by the Court of Sudder Dewannv 
A daw lut ♦ all the Ci.urNu; dciits jur Miction', to ascertain the law wi th : 
point from tlvcir Hindu las. >11 k j Sj. i>. 101,(Jonh leration.s on Hindu Law. 

t Pace - - 'll a ro i y :• ijfaraotfid maintainin'* the c ppontc doctrine, the 
.1 h ri y citod fox which 1 a vorec *aoribou*to Mn.n, though not to bo 
found in Ihe Ixi. t ilut* h ; Many s«»ns a: ■ to be desired. that Bonn: < ic of 
Hiem travel to r»va.“ Hut this to\i obvion.«ly relates to loehimate 

••on--,. |- ,(| u . ori«e of (four. i»er?h *1 Pod v. Mu:u. J\mala, p 136, vol. j.. 

N. n \ i; |. ,it*. And Mr. Coleh • k • observes, iu a note to p. 43, ibid, 

11, ...lily oi a - ond tut ption, while another ^ on, whet he i by 
hivth <v * aviot>'. ion. is liv'ng, ift a <yi. c’-m or> which writer* of‘ uin.'Tioe 
i avi. di n -mu. 1 : that Jrfjun.iii f '-i. in txU lbrost, inclin " to bol t it 
“MM ; but thru the author of >he Outtac^ml. \ns. t a worL cl’ ^roat 
1 ‘diority. mr.iutaii.ci the cont/ary opinio. i. 
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but it seems to be admitted that a man having a legi¬ 
timate son may not only authorize his wife to adopt a son 
after his death, failing such legitimate son, but also, failing 
the son so adopted, to adopt another in his stead ;* and it 
has also been ruled that authority to a wife to adopt, in the 
event of a disagreement between her and a son of the 
husband, then living, will not avail ; though authority to 
adopt, in the event of that son’s death, would be valid.f It 
is a disputed point, whether a widow having, with the sanc¬ 
tion of her husband, adopted one son, and such son dying, 
she is at liberty to adopt another without having received 
conditional permission to that effect from her husband. Ac¬ 
cording to the doctrine of the Dattacamimdnsd, the act 
would clearly be illegal; but Jaganndtha holds the second 
adoption in such case would be valid, tho object of the first 
having been defeated. According to the authorities which 
are followed in Bengal and Benares, a woman is competent, 
after the death of her husband, to adopt a son, provided he 
gave her permission to do so during his lifetime; and, 
according to the law of the western provinces, with the enac¬ 
tion of the husband’s kindred, after his death; these author¬ 
ities contending, that although a woman cannot of herself 
perform the ceremonies requisite to adoption, yet that there 
is no objection to her r ailing in the assistance of learned 
Brahmins, as is practised bv Su 1 1 ras on similar occasions. But 
accordin'/ lo the doctrine? of i r uclt^sp( r ti y whose authority is 
recognized in Mitbila, a woman cannot, even with the previ- 
u*.U obtained sanction of her husband, adopt a son nftor 
\r death, in the Dvit<’ca h-rm ; and to this prohibitory rule 
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may be traced the origin of the practice of adopting in the 
Critrima, form, which is there prevalent. This form re¬ 
quires no ceremony to complete it, and is instantaneously 
perfected by the offer of the adopting, and the consent of 
the adopted, party. It is natural for every man to expect an 
heir, so long as he has life and health ; and hence it is usual 
for persons, when attacked by illness, and not before, to give 
authority to their wives to adopt. But in Mithila, where 
this authority would be unavailable, the adoption is perform¬ 
ed by the husband himself; and recourse is naturally had to 
that form of adoption which is most) easy of performance, and 
therefore less likely to be frustrated by the impending dis¬ 
solution of the party desirous of adopting. 

It is an universal rule in Bengal .and Benares that a 
woman can neither adopt a son, nor give away her son in 
adoption, without the sauction of her husband previously 
obtained ; but it does nob appear that the prohibition in 
Mithikk which prevails against her receiving a son in adop¬ 
tion according to the Dattaca form, even with the previous 
sanction of her husband, he being dead, extends to her re¬ 
ceiving a boy in adoption according to the Gvi' n m a- I >rm : 
and the son so adopted will perform her obsequies, and suc¬ 
ceed to her peculiar property, though not to that of her de¬ 
ceased husband.* It is not uncommon in the province of 
MithiUt for the husband to adopt one C ritrima son, and the 
wife another. 

I have laid it down as a rule that in the present ego 
adoption is allowable in the DaUa a. Dwyai wAyc&wa, 
and Critrima forms; but I find, on reference to the 
Elements of Hindu Law, that a question was agitated es to 
the. admissibility of the Crifa, or o bought. The point’ 
was .much canvassed, and give rise to a protract kI * ntr. - 
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versy between two of the most eminent scholars of the day ;* 
and there is a case in the Sudder Dewanny Adawlut Eer 
Ports, f in which the claimant was alleged bo be of the Pan ^ 
nerbhava class^ and in which, in all probability, the claim 
would have been adjudged, had it been proved to be custom¬ 
ary for sons of that description to succeed. Although, 
therefore, it may be asserted that, gonerally speaking, there 
are only three species of adoption allowable in the present 
age, yet the rule should be qualified, by admitting an excep¬ 
tion in favour of any particular usage which may be proved 
to have had immemorial existence. Thus, it appears that 
the Gosicamis and other devotees who lead a life of celibacy 
buy children to adopt them in the form termed Grita, or sou 
bought ; and that the practice of appointing brothers to raise 
up male issue to deceased, impotent, or even absent husbands, 
still prevails in Orissa.§ The son so producod is termed 
Cshetraja, or son of the wife ; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri¬ 
mony of their adopting fathers, in places where the lex loci 
would justify the affiliation.il In former times it was the 
practice to affiliate daughters in default of male issue, but 
the practice is now forbidden.!! The other forms of adoption 
enumerated by Menu** appear to be wholly obsolete in the 
present age. Any discussion, therefore, pf their relative 
merits would be foreign to the purpose of this publication. 



* Pee Diem. Ilin. Law, App.. p. 107 it sea. 
t Voi i., p. 2S. 4 

t Sec chap. i.. sec. 2, § 8. 

N to Dig., ml. iii.. p. 207. 

|| Si note, D. A. lleport voi. ii, p. 175. 

■ Jiiuutavahanti cite t in L 1 r M voi. in.. -193. 
M Iubu' ales. chap. iw. §§ 159 aud 100. 
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CHAPTER VIT. 

OF MINORITY. 


Agreeably to the Hindu law, as current in the Benares 
(incl Mithila schools, minority is held to last until after the 
expiration of sixteen years of age ;* and according to the 
doctrine of Bengal, the end of fifteou years is the limit of 
minority.f 

A father is recognized as the legal guardian of his chil¬ 
dren, where he exists; and where the father is dead, the 
mother may assume the guardianship ;+ but where the duties 
of manager and guardian are united, she is, in the exercise 
of the former capacity, necessarily subject) to the control 
of her husband s relations ; aud with respect to the minor's 
person likewise, there are some acts to which she is incom¬ 
petent, such as the performance of the several initiatory rites, 
the management of which rests with the paternal kindred. 
In default of her, an elder brother of a miuor is competent 
to assume the guardianship of him. In default of such bro¬ 
ther, the paternal relations generally are entitled to hold the 
office of guardian ; and, failing such relatives, the office de¬ 
volves on the maternal kinsmen, according to their degree of 
proximity, but the appointment of guardians universally rests 
vith the ruling powc»r.§ 
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The guardianship of a female (whether she be a minor or 
adult) until she be disposed of in marriage rests with her 
father ; if he be dead, with her nearest paternal relations.* 
After her marriage, a woman is subjected to the control of 
her husband’s family. In the first instance, her husband is 
her guardian ; in default of him, her sons, grandsons, and 
great-grandsons are competent to assume the guardianship ; 
and, in default of them, her husband’s heirs generally, or 
those who are entitled to inherit his estate after her death, 
are competent to exercise the duties of guardian over herself 
and her property. On failure of her husband’s heirs, her 
paternal relations arc her guardians ; and, failing them, her 
maternal kindred. In point of fact, females are kept in a 
continual state of pupilage. 

The ruling power is in every instance, whether the natural 
and legal guardians he living or dead, recognized to be the 
legitimate and supreme guardian of the property of all 
minors, whether male or female ;T and it may here be men¬ 
tioned that, agreeably to the regulations of Government, the 
rtate of minority is held to extend to the end of the 
eighteenth yoar.J 

As to the power of guardians over the property of their 
wards, I apprehend that much misconception exists. As I 
understand the provision.*? on the subject, “ minors are, under 
the protection of the law, favoured in all things which are 
for their benefit, and not prejudiced by anything to their 
«!i ctdvanf ago.”§ It has been laid down by Sir William Jones 
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"assets may be followed in the hands of any represen¬ 
tative.”* This is doubtless true, but a latitude has been 
given to the rule which the terms of it do not warrant. It 
has been held, I believe, that, for this purpose, a guardian 
may be considered as the representative of the deceased ; 
whereas it is obvious that, quoad hoc, ho 13 only the repre¬ 


sentative of his successor. I understand the expression to 
mean that whoever takes the assets, whether near or remote 
in the order of inheritance, is liable for the debts of the 
deceased, so tar as those assets go, provided such heir have 
attained the age of majority; and that, where the heir is a 
minor, the creditor must wait until the minority expires be¬ 
fore he can come upon the assets for the liquidation ot his 
debts. Subject to this condition, the son must pay his father’s 
debts, as well as all necessary debts contracted on his account 
during his minority. And according to the Benares school, 
the debts of the father are binding on the son,f whether the 
former left property or not, as well as those of the grand¬ 
father; but he need not pay interest on the latter. 


The following case arose but very lately in the Court of 
Sudder Dewanny Adawlut. A, a Hindu zemindar of Bengal, 
executed a deed of sate for a portion of his estate to B ; B 
executing a separate engagement that the sale should be ro- 
deemable by rc-payment of the money with interest within 
the term of a year. Before the term expired, th- zem iadav 
A died,, leaving a widow and au adoped minor son, or rat her 
a son adoped by authority, after his death, by the widow. 



* Sec nolo to Oolebrookc’a Translation oi Jn jn -. - that I HgeHi. v<l i 

p. 266. 

t But the obligation is considered only ns a m- nil, aid u a .• J. . 1 
one, provided Uv*ro are no r S o < ’i.lubrooko. hi d in Aj.;> 

Mill. p. 341 

ciplo, in hia Treatise cm Obligation* an l Coil 
the obligati 

adequacy ot the pi porty, id tl 

i] nibbed. v/hen its obligations ire r*q udiau l, .in i -ec III ei. !i j. lVV 
App., pp. bit ami 405. 
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3 lthl " u [ 0W da3 ' S of tho ““pletion of the term when the 
e von have become absolute and irrevocable, the widow, 
aa . S uar dian of the minor, borrowed money elsewhere of C, 
" . ^ hlcI ^' sfle P aif l the debt of B, and freed the land, exe- 

eutai" to the lender a similar second sale of the same land. 

redeemable within a given term ; which term, however, ex¬ 
pired without re-payment on her part. The question then 
. a>, First, Could any rule of Hindu law prevent the 
land from becoming the property of B, on the term of tho 
first sale expiring without re-payment ? Secondly, If there 
be no such rule, and the widow saved the land for a time by 
the second conditional sale, was it not a case of necessity, 
such as to justify her act in behalf of her ward, as clearly 
beneficial to him ? Thirdly, If a father sell a portion of his 
laud, with a condition for redemption, and his heir (a minor), 
or his guardian on his part, do not redeem, is not such land 
gone irrevocably ? And fourthly, Do the debts of a father 
become payable out of his assets, even in the hands of his 
heir (who is a minor), on demand from the guardian ? The 
substance of tho reply of the Hindu law-officers consulted 
on this occasion was, that no necessity for the sale had been 
made out, inasmuch as the estate of the deceased could not 
have been legally alienable for his ancestor’s debts until after 
the minor had attained majority. Judgment was, however 
given for the purchaser ; and the following arguments were 
used on tho occasion : That supposing the ancestor’s condi¬ 
tional sale to have remained unredeemed after the expira¬ 
tion of the period stipulated, and the usual term of notice, 
the land would, of necessity, have fallen to the former credi¬ 
tor : That it was mere folly to urge that the act of the 
mother in saving it for a time, and obtaining a further period, 
was not to be held good na an act evidently for the benefit of 
the minor, inasmuch as, but for her renewal by a fresh loan 
in her capacity of guardian, the conditional sale must 
undoubtedly hu\c beoorae 'absolute to the creditor i That 




according, to the invariable practice of the courts, no pica of 
minority could be listened to, or any other doctrine recog¬ 
nized than that the estate of a Hindu of Bengal becomes 
liable at his death for the satisfaction of his just debts, espe¬ 
cially where he has pledged his land as security for those 
debts, and that his power of selling outright, or conditionally, 
any part of or all his landed property, could not be question¬ 
ed : That any other doctrine would involve in confusion the 
acts of the court for many years past, as there was scarcely a 
contract of conditional sale in the provinces where that form 
of contract prevails, in which some out of the numerous co¬ 
sharers were not minors when the sale became absolute \ and 
that, if their minority, in such casos, must be considered a 
bar to foreclosure, and cause the transaction to run on fifteen 
years longer, there would probably bo an end to such transac¬ 
tions altogether, and it would not bo possible to raise money 
at all, or at lea:t not except on harder terras than at present : 
That the doctrine maintained by the court appealed to be 
supported by the opinion of the commentator Jaganndtha ,* 
and that though there should prove to be conflicting opinions 
as to the law, the established usage and practice ought to 
prevail: And, in short, that whatever might bo the real doe 
trine of the Hindu law on the subject, the court was bound 
to follow that law in matters of inheritance, marriage, caste, 
aud religious usages only, and not in matters of contract, of 
which nature the case in question appeared to be. 

In answer to the above arguments, it may bo observed 
that, supposing the minor’s estate not to be liable, there did 
uot v exist any necessity for the widow s making a conditional 
>:ale. It may bo assumed, too, that, according to our own 
regulations, a mortgage would not be foreclosed against ; 
minor, and that he would be allowed his equity of redemp- 


* Sue Dhr, wl. i., chap. r». «m pavi iont o£ Mobts, and purtieui.w iv 
text, l Til, jw translated In Mr. CJclmuUc. 
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tion on coming of age. It did not, therefore, signify whether 
tlie term of the mortgage was near expiring or not. It was 
at the lenders own risk to take a mortgage, in which the 
borrower’s interest might expire before the expiration of the 
term. 

I shall not, however, enter into any question as to the 
expediency or otherwise of the doctrine established in this 
instance, but content myself with a brief inquiry as to the law 
of the case which appears quite clear, when disencumbered 
of the commentary of Jaganndtka, whose authority cannot 
be held to be oracular or incontrovertible in any instance, 
especially where it is opposed by texts of unquestioned 
weight and indubitable import. The first text at all to the 
point is that of Ydjnyawalcya (191,). It has thus been 
translated by Mr. Colebrooke, with a view to adopt it to the 
subsequent commentary of Jaganndtka : “ He who has 

received the estate of a proprietor, leaving no son capable 
cf businese, must pay the debts of the estate, or, on failure 
of him, the person who takes the wife of the deceased ; but 
not the son whose father's assets are held by another." 
Kow, here it must be observed that the word in italics arc 
not in the original, and that the expression “ capable of 
business” is clearly an interpolation of the commentator. 
The original is rikthagrahee, or taker of the property. In 
the concluding part of the text it is distinctly statod that 
the son whose father’s assets are held by auother must not 
pay the debts. The next text is that of Ndrcda (172) which, 
agreeably to Jaganndtha*8 comment, has been thus trans¬ 
lated by Mr. Colebrooke : “ Of the successor to the estate, 
the guardian of the widow and the son nut competent to the 
'management <>J affaire, he who takes the assets becomes 
liable lor the debts: the son, though >.v com p( tent, must pay 
the debt, if there be no guardian of tho widow, nor a succeiU 
tor of the estate; aud'th' peruou who took the widow, if 
there be no successor to the estate; nor competent son.’* 


WHlST/f 


OF MINORITY. 




Here the original docs not mean a son incompetent from 
minority to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
blindness, disease, or the like. A son, even though incom¬ 
petent to inherit, in the same manner as a son who does not 
inherit assets, is morally bound to pay his father’s debts ; 
and the object of the above text is to show the obligation 
under which he lies, if tliero be no successor to the estate, 
nor guardian of the widow. There is nothing whatever, in 
any text that I have been able to discover, relative to the 
payment of debts by a guardian. Lastly come the two texts 
of Ccitydyana and Kdreda (1S7 and 1SS): “ On the death 
of a father, his debt shall in no case be paid by his sons, inca¬ 
pable from non-age of conducting their own affairs; but at 
their full ago of fifteen years, they shall pay it in proportion 
to their shares, otherwise they shall dwell hereafter in a 
region of horror.” “ Even though he be independent, a son 
incapable from non-age of conducting his affairs is not im- 
‘medicifdy liable f-r debts,” It will be observed that Jagan - 
n 'rtha, in commenting on these passages, attempts to make 
a distinction between minority and infancy, and infers that 
it is only during the latter state that a son is exempted from 
liability for his father’s debts; but the text in the original 
i> uprafiavy'dvdhara, which cleaily means one who has not 
retained the age prescribed for the management of affairs. 

It follows that where, owing to a son’s minority, the father’s 

assets are taken in charge by another person, such person 

cannot legally apply any portion of the assets to the payment 

of the father’s debts ; and that it i3 only where a person 

Mieceeds to property in his own right, that he is at liberty to 

pay the dobta of ancestor by moans of such property. A c.'oncluomi 

guardian may, indeed, dispose oi a portion to meet a noces- j^r ™ t!" 1 

sity arising for the r inor’s subsistence; but no neccsritv i‘"' 

••an by possibility nriso for disposing of any portion (o pay <u .- fhi an 

the minor's father's debts, for he must cease to bo a minor ) 'mnj!!ru l1 
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before he can be liable. Nor does there appear to bo much 
of hardship in this rule. The provisions of the English law 
savour of much more hardship; for, according to it, real 
estates are not subject at all to the payment of debts by 
simple contract, unless made so by will. All immoveable 
property, in the Hindu law, is subject to a kind of entail ; so 
much so, that the right of the son is ecpial to that of the 
father, supposing the property to be ancestral; and it would 
be hard enough, under such circumstances, that the impru¬ 
dence of the father should ruin the son ; for, as it is, he is 
bound, both legally and morally, to pay the debts ; and it 
tnay be, perhaps, but just that the period for exacting pay¬ 
ment should be postponed until he comes to years of discre¬ 
tion sufficient to enable him to realize the means of satisfy¬ 
ing the creditors with the least detriment to himself. The 
assets cannot in the meantime be alienated by the minor, 
and the creditor i.s ultimately sure, where assets exist, of 
receiving the amount of his demand with interest. Especially 
in a case of mortgage, where, the produce of the property or 
the usufruct might be awarded to the creditor in lieu of in¬ 
terest, which arrangement could not operate prejudicially to 
either party, or involve any breach of the Hindu law, for the 
usufruct of property is one species of legal interest which is 
called hhogaldbha, or inteustby enjoyment. The ‘pundits 
being called upon to expound the law in a case involving a 
similar question* which was recently decided at Bombay, 
they declared that a woman who had succeeded, as heir-at- 
law, to property left by her own father, cannot dispose of that 
property in liquidation of the debts of her husband, unless 
her son, having already attained the age of sixteen years, nr 
ago of discretion, 3hall con out to the act. This, it will be 
observed, is o stronger enr* than the one above alluded to, 
because a son is b; iujl to pay the debts of lib father,* 

* Bombay Report?, vol. p. ]76. 


v 





whether he inherits assets, or not; and by this decision it was 
determined that property to which he had a claim in expec¬ 
tancy only, could not bo alienated for that purpose, until he 
attain the age of majority; and it was ruled also, in a case 
decided under the Madras Presidency, that the father being 
dead, his son is not liable for his debts until after he has 
attained the age of seventeen * 


* Elem. Hin. Law, App., p. 20G. 
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Appendix 

ACTS. 


ACT VI. OF 1871. 

The Bengal Civil Courts’ Act,* 1871. 

S. 24. Where, in any suit or proceeding, it is necessary for certain deci- 
any Court under this Act to decide any question regarding co°rding tona- 
euccession, inheritance, marriage, or caste, or any religious tive law. 
usage or institution, the Muhammadan law in cases where 
the parties are Muhammadan, and the Hindu law in cases 
where the parties are Hindus, shall from the rule of decision 
except in so far as such law has, by legislative enactment, 
been altered or abolished. 

In cas.es not provided for by the former part of this sec¬ 
tion, or by any other law for the time being in force, the 
Court shall act according to justice, equity, aud good con¬ 
science. 


ACT XXL OF 1850. 
Freedom of Religion. 


An Act for extending the principle of section 9 , Regula¬ 
tion VII. 1832 , of the. Bengal Code throughout the Terri¬ 
tories subject to tlce Government of the East India Com- 
prr.mj.f 

Whereas it is enacted by section 9, Regulation VII. 1832, 3p *® amMe * 
of the Bengal Code, that " whenever in any civil suit the 
parties to such suit may be of different persuasions, when 
Due party shall be of he Hindu aud the other of the Mu¬ 
hammadan persuasion, or where one or more of the parties 

* This Act it in force lit Bengal and. i h* N -\V\ Province onh . 
t Denlarul to apiily totlu whole t BrlliJi India, thcScK- 

lull'd Districts. Act No. XV. oi I:~ 4 , 
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RE-MARRIAGE OF HINDU WIDOWS. 

to the suit shull not be either of the Muhammadan or Hindu 
persuasions, the laws of those religions shall not be permit¬ 
ted to operate to deprive such party or parties of any pro¬ 
perty to which, but for the operation of such laws, they 
would have been entitledand whereas it will be beneficial 
to extend the principle of that enactment throughout the 
territories subject to the government of the East India Com¬ 
pany ; It is enacted as follows 

I. So much of any law or usage now in force within the 
territories subject to the government of the East India Com¬ 
pany, as inflicts on any person forfeiture of rights of proper¬ 
ty, or may be held in any way to impair or affect any right 
of inheritance, by reason of his or her renouncing, or having 
been excluded from the communion of any religion, or being 
deprived of caste,”* shall cease to be enforced as law in the 
Courts of the East India Company, and in the Courts estab¬ 
lished by Royal Charter within the said t erritories/f* 

ACT XV. OF 1856. 

Received the Governor-General's Assent on the 25th 
July 1856. 

An Act to remove all legal obstacles to Ike marriage of 
H i nd u Wi dows.\ 

\V n ere AS it is known that, by the law as administered in 
the Civil Courts established in the territories in the posses¬ 
sion and under the government of the East India Company, 
Hindu widows, with certain exceptions, are held to be, by 
r ason of their having boon, once married, incapable of con¬ 
tracting a second valid marriage, and the offspring of such 


• 13 Bi ng. 25, 7 - 7 ,: . 

T+ \) Mu ). I. A. MO. 

X D»- to nj i.lv; lwhole of R tb i India, except the Scbodt a-tl 

J 'i ■' Act No. A v . of 1HT-J. Af* t > the effect of uuchastiiv vi the Cii30 

of a widow who hue once inherited, sc*: 13 Deny. I. 
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widows by any second marriage are held to be illegitimate 
and incapable of inheriting property ; and whereas many 
Hindus believe that this imputed legal incapacity, although 
it is in accordance with established custom, is not in accord¬ 
ance with a true interpretation of the precepts of their reli¬ 
gion, and desire that the civil law administered by the Courts 
of Justice shall no longer prevent those Hindus who may be 
so minded from adopting a different custom, in accordance 
with the dictates of their own consciences; and whereas it 
is just to relieve all such Hindus from this legal incapacity 
of which they complain; and the removal of all legal ob¬ 
stacles to the marriage of Hindu widows will tend to the 
promotion of good morals and to the public welfare; It is 
enacted as follows:— 

1. No marriage contracted between Hindus shall be in- Marriage of 
valid, and the issue of no such marriage shall be illegitimate, l^ga^zcd! 10 
by reason of the woman having been previously married or 
betrothed to another person who was dead at the time of 

such marriage, any custom and any interpretation of Hindu 
law to the contrary notwithstanding. 

2 . All rights and interests which any widow may have nights of 

n 1 . . 1 ,, . _ willow in de- 

in k her deceased husband s property by way of maintenance, a^\ hus- 
or by inheritance to her husband or to his lineal successors, peJty ioci'i* 
or by virtue of any will or testamentary disposition confer- onlu-no* mar¬ 
ring upon her, without express permission, to re-marry, only 
R limited interest in such property, with no power of alie¬ 
nating the same, shall, upon her rc-marriage, cease and de¬ 
termine as if she had then died ;* and the next heirs of her 
deceased husband, or other persons entitled to the property 
ou her death thereupon succeed to the same. 

3. On the re-marriage of a Hindu widow, if neither tile 

widow nor any other person has been expressly constituted of vS 


* Parvoti v, Bkikti 4 Bomb, A, C, J. 
2 Bong, 108. 
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RE-MARRIAGE OF HINDU WIDOWS, 

Jj} the will or testamentary disposition of the deceased hus- 

and, the guardian of his children, the father or paternal 

grandfather, or the mother or paternal grandmother, of the 

deceased husband or any malo relative of the deceased 
husband, may petition the highest Court having original ju¬ 
risdiction in civil cases in the place where the deceased hus¬ 
band was domiciled at the time of his death, for the appoint¬ 
ment of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, 
if it shall think fit, to appoint such guardian, who, when 
appointed, shall be entitled to have the care and custody of 
the said children, or of any of them, during their minority, 
m the place of their mother; and in making such appoint¬ 
ment the Court shall be guided, so far as may bo, by the 
laws and rules in force touching the guardianship of children 
who have neither father nor mother. 

Provided that, when the said children have not property 
of their owr. sufficient for their support and proper educa¬ 
tion whilst minors, no such appointment shall be made 
otherwise than with the consent of tho mother, unless the 
proposed guardian shall have given security for the support 
and proper education of the children whilst minors. 

4. Nothing in this Act contained shall be construed to 
render any widow, who, at the time of the death of any per¬ 
son leaving any property, is a childless widow, capable of 
inheriting tho whole or any share of such property, if, before 
the passing of this Act, she would have been iucnpable of 
inheriting the some by reason of her being a childless 
widow, 

5. Except ar m the three preceding sections is provided, 
a widow shall not, by reason of her remarriage, forfeit, any 
property, or ary right to which she would other wise be 
entitled; and every v.idov who has remarried shall bavo 



RE-MARRIAGE OP HINDU WIDOWS. 

the same rights of inheritance as she would have had, had 
such marriage been her first marriage. 

6 . Whatever words spoken, ceremonies performed, or 
engagements made, on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute 
a valid marriage, shall have the same effect, if spoken, per¬ 
formed, or made on the marriage of a Hindu widow ; and no 
marriage shall be declared invalid on the ground that such 
words, ceremonies, or engagements are inapplicable to the 
case of a widow. 

7. If the widow re-marrying is a minor whose marriage 
has not been consummated, she shall not-marry without 
the consent of her father, or, if she has no father, of her 
paternal grandfather, or, if she has no such grandfather, of 
her mother, or, failing all these, of her elder brother, or fail¬ 
ing also brothers, her next male relative. 

All persons knowingly abetting a marriage made contrary 
to the provisions of this section shall be liable to imprison¬ 
ment for any term not exceeding one year, or to fine, or to 
both. 

And all marriages made contrary to the provisions of this 
section may bo declared void by a Court of law. Provided 
that, in any question regarding the validity of a marriage 
made contrary to the provisions of this section, such con¬ 
sent as is afore- aid shall be presumed until the contrary is 
proved, and that no such marriage shall be declared v<ud 
after it has been consummated. 

In the case of a widow who is of full ago, whos- mar¬ 
riage has been consummated, her own consent shall bo suffi¬ 
cient consent t • constitute her re-m irriage lawful and valid. 
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WILLS OF HINDUS, ETC. 

THE HINDU WILLS’ ACT, 

No. XXL of 1870. 

An Act to regulate the Wills of Hindus, Jainas, Sikhs, 
and Buddhists in the Lower Province* of Bengal and 
in the Towns of Madras and Bombay. 

Whereas it is expedient to provide rules for the execution, 
attestation, revocation, revival, interpretation, and probate of 
the wills of Hindus, Jainas, Sikhs, and Buddhists in the 
territories subject to the Lieutenant-Governor of Bengal and 
in the towns of Madras and Bombay; It is hereby enacted 
as follows 

1 . This Act may be called “ The Hindu Wills’ Act, 1870 

2 . The following portions of the Indian Succession Act, 
J865, namely,— 

sections 4G, 48, 49, 50, 51, 55, and 57 to 77 (both inclusive), 

sections 82, 83, 85, 88 to 103 (both inclusive), 

sections 100 to 177 (both inclusive), 

sections 179 to 189 (both inclusive), 

sections 191 to 199 (both inclusive), 

so much of Parts XXX, and XXXI, as relates to grants of 
probate* and letters of administration with the will annexed, 
and 

Parts XXXIII. to XL. (both inclusive), so far as they 
relate to an executor and an administrator with the will 
annexed, 

shall, notwithstanding anything contained in section S:jl 
of the said Act, apply— 

(a) to all wills and codicils made by any Hindu, Jaiun 
Sikh, or Buddhist, on or after the first day of September one 
thousand eight hundred and seventy, within the aid terri- 

* Tliia mnk^ “ t h<> pjol-fttu cvhI w u-'u-.t nil perron* rxt.ouhir or 
others interested under the. w ,'V* 8 Ben i tj.> 
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tho local limits of tho ordinary original civil juris¬ 
diction of the High Courts of Judicature at Madras and 
Bombay; and 

(6) to all such wills and codicils made outside those terri¬ 
tories and limits, so far as relates to immoveable property 
situated within those territories or limits : 

.3. Provided that marriage shall not revoke any such will provisos, 
or codicil: 

And that nothing herein contained shall authorize a testa¬ 
tor to bequeath property which he could not have alienated 
inter vivos, or to deprive any person of any right of main¬ 
tenance of which, but for section 2 of this Act, ho could not 
deprive them by will; 

And that nothing herein contained shall vest in the execu¬ 
tor or administrator with the will annexed of a deceased 
person any property which such person could not have alie.- 
nated inter vivos : 




tones or 


And that nothing herein contained shall affect any law 
of adoption or intestate succession ; 

And that nothing herein contained shall authorize any 
Hindu, Jaina, Sikh, or Buddhist to create in property any 
interest which lie could not have creatod before tho first day 
of September one thousand eight hundred and seventy. 

4. Oil and from that day, section 2 of Bengal Regulation Partial repeal 
V. of 1799 shall be repealed so far as relates tp the executors 

of persons who arc not Muhammadans, but are subject to J 7W » 8ection 
the jurisdiction of a Di-i rict Court in the territories subject 
to the Lieutenant-Governor of Bengal. 

Saving of 

5. Nmhing contain*. ! in this Act shall affect the rights. /ijjM•. oi a i 
duties, nnd privileges of the Administrators-General of Ben- 'acncraL 1 r " 
gal, Madras and Bombay, respectively.# 
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6 . la this Act and in the said sections and Parts of the 
Indian Succession Acb, all words defined in section 3 of the 
same Act shall, unless there be something repugnanb in the 
subject or context, be deemed to have the same meaning as 

' O 

the said section 3 has attached to such words respectively : 

And in applying sections 62, 63, 92, 96, 98, 99, 100, 101, 
102, 103, and 182 of the said Succession Act, to wills aud 
codicils made under this Act, the words, “ son,” “ sons,” 
“child,” and “children,” shall be deemed to include an 
adopted child; and the word “ grandchildren” shall be 
deemed to include the children, whether adopted or natural- 
born, of a child, whether adopted or natural-born ; and the 
expression “ daughter-in-law” shall be deemed to include 
the wife of an adopted son : 

And .in making grants, under this Act, of letters of admi¬ 
nistration with the will annexed, or with a copy of the will 
annexed, section 195 of the said Succession Act shall be 
construed as if the words, “ and in case the Hindu Wills’ Act 
had not been passed,” were added thereto ; and section 3 98 
of the said Succession Act shall be construed as if, after the 
word “ intestate,” the words, “ and the Hindu Wills Act had 
not boon parsed,” were inserted; and sections 230 and 231 
of the said Succession Act shall be construed as if the words, 
4 ‘ if the Hindu Wills’ Act had not been passed,” were added 
thereto, respectively. 

ACT 111 OF 1872. 

Deceived the Ooveunor OenkhaCs Assent 
ON TJIE 22nl> MAlien 1^72. 

A r Art to provide n form of Marriage in certain case *•. 

Wheufah it is expe li-. iii to provide a form of marriage for 
persons who do not pro Urn Christian, Jewish, Hindu, 
Muhammadan, Tarsi, Ivuddhist, Sikh, a ■ Jaina religion, and 
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certain marriages the validity of which is doubt¬ 
ful ; It is hereby enacted as follows:— 

1 . This Act extends to the whole of British India. 

2 . Marriages may bo celebrated under this Act between 
persons neither of whom professes the Christian, or the 
Jewish, or the Hindu, or the Muhammadan, or the Farsi, or 
the Buddhist, or the Sikh, or the Jaina religion, upon the 
following conditions :— 

(I.) Neither party must, at the time of the marriage, have 
a husband or wife living: 

(2.) The man must have completed his age of eighteen 
years, and the woman her age of fourteen years, according 
to the Gregorian calendar: 

(3J Each party must, if he or she has not completed the 
age of twenty-one years, have obtained the consent of his 
or her father or guardian to the marriage : 

(4.) The parties must not be related to each other in any 
degree of consanguinity or affinity which would, according 
to any law to which either of them is subject, render a mar¬ 
riage between thorn illegal. 

1st Proviso. — No such law or custom, other than one re¬ 
lating to consanguinity or affinity, shall prevent them from 
marrying. 

2nd Proviso.—No law or custom as to consanguinity shall 
prevent them from marrying, unless a relationship can be 
traced between the parties through some common ancestor, 
who stands to each of them in a nearer relationship than 
that of great-great-grandfather or groat-great-grandmother, 
or unless one of the parties is the lineal aucostor, or the bro¬ 
ther or sister of some lineal ancestor, of the ether. 

3. The local Government may appoint one or more Regis¬ 
trars under this Act * « ; thcr by nmno or .is holding any 

• Set Calcutta ti'iutic, 22nd May 1*72. p. 21121k 

Pom Vy Govern mint Gazette. 2f.ih Scptoml rr I J 7_\ p. KiG , 

Fort St Georye Gazette, 2ith December JS72 i . 2 »*j4. 
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office for the time being, for any portion of the territory 
subject to its administration. The officer so appointed shall 
be called “ Registrar of Marriages under Act III. of 1872,” 
and i3 hereinafter referred bo as the “ Registrar.” The por¬ 
tion of territory for which any such officer is appointed shall 
be deemed his district. 

4*. When a marriage is intended to be solemnized un¬ 
der this Act, one of the parties must give notice in writing 
to the Registrar before whom it is to be solemnized. 

The Registrar to whom such notice is given must be the 
Registrar of a district within which one at least of the 
parties to the marriage has resided for fourteen days before 
such notice is given. 

Such notice may be in the form given in the first schedule 
to this Act. 

o. The Registrar shall file all such notices and keep them 
with the records of his office, and shall also forthwith enter 
a true copy of every such notice in a book to be for that 
purpose furnished to him by the Government, to be called 
the “Marriage Notice Book under Act III. of 1872,” and 
such book shall be open at all reasonable times, without fee, 
to all persons desirous of inspecting the same. 

6 . Fourteen days after notice of an intended marriage has 
been given under section 4, such marriage may be solem¬ 
nized, unless it lias been previously objected to in the mail’ 
ner hereinafter mentioned, 

Any person may object to auy such marriage on the 
ground that it would contravene some one or more of tho 
conditions prescribed in clause (1), (2), (3), or (A) of sec¬ 
tion 2. m 

The nature of the f.Vrction made shall be recorded in 
writing by the lt< gistrar in tho icgistcr, and shall if neces- 



WNlSf/f 



BRAHMO MARRIAGE ACT. 


sary, be read over and explained to the person making 
the objection, and shall be signed by him or on his behalf. 

7. On receipt of such notice of objection the Registrar shall 
nob proceed to solemnize the marriage until the lapse of 
fourteen days from the receipt of such objection, if there be 
a Court of competent jurisdiction open at the time, or, if 
there be no such Court open at the time, until the lapse of 
fourteen days from the opening of such Court. 

The person objecting to the intended marriage may file a 
suit in any Civil Court having local jurisdiction (other than 
a Court of Small Causes) for a declaratory decree, declaring 
that such marriage would contravene some one or more of 
the conditions prescribed in clause (1), (2), (3), or (4) of sec¬ 
tion 2. 


8. The officer before whom such suit is filed shall there ¬ 
upon give the person presenting it a certificate to the effect 
that) such suit has been filed. If such certificate be lodged 
with the Registrar within fourteen days from the receipt of 
notice of objection, if there be a Court of competent juris¬ 
diction open at the time, or, if there be no such Court open 
at the time, within fourteen days of the opening of such 
Court, the marriage shall not be solemnized till the decision 
of such Court has been given, and the period allowed by law 
for appeals from such decision has elapsed ; or, if there be an 
appeal from such decision, till the decision of the Appellate 
Court has been given. 

If such certificate bo not lodged in the manner and within 
the povioil prescribed in the last preceding paragraph, or it 
tie: decision of tin Court be that such marriage would not 
contravene any one or more of the conditions prescribed in 
clause (1), (2), (3), or (4) of section 2, such marriage may bo 
Solemnized. 

Tt' the decisiou of such Court bo that tho marriage in 
question would contravene any one or more oi tho conditions 

12 
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prescribed in clause (1), (2), (3), or (4) of section 2, the mar¬ 
riage shall not be solemnized. 
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reasonable. 
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9. Any Court in which any such suit as is referred to in 
section 7 is filed, ma} r , if it shall appear to it that the objec¬ 
tion was not reasonable and bond fide , inflict a fine, not exceed¬ 
ing one thousand rupees, on the person objecting, and award 
it, or any part of it, to the parties to the intended marriage. 

10 . Before the marriage is solemnized, the parties and 
three witnesses shall, in the presence of the Registrar, sign 
a declaration in the form contained in the second schedule 
to this Act, If either party has not completed the age of 
twenty-one years, the declaration shall also be signed by his 
or her father or guardian, except in the case of a widow, 
and, in every case, it shall ba countersigned by the Re¬ 
gistrar. 


Marriage how 11. The marriage shall be solemnized in the presence of 

^r 1Cm ‘ the Registrar and of the three witnesses who signed the de¬ 
claration, It may be solemnized in any form, provided that 
each party says to the other, in the presence and hearing of 
the Registrar and witnesses, “I [4J take the [Z>] to be my 
lawful wife (or husband;,” 

r i: -c where 12. The marriage may bo celebrated either at the office of 
the Registrar or at such other place, within reasonable dis- 
uizud. tance of the office of the Registrar, as the parties desire : 

Provided that the local Government may prescribe the con¬ 
ditions under which such marriages may be solemnized at 
places other than the Registrar’s office,* and the additional 
fees to be paid thereupon, 

13. "\\ lien the marriage ha,» been solemnized, the Regis¬ 

trar shall enter u certificate thereof in a book to be kept b} 

( i nti'iio of. ^ lftt P ur P 080 > anc * to be called the “ Marriage Cortifi- 

• • n ;l ;• • cate Book under Act III. of 1872,” in the form given in the 


(Jal'all'i Ou :c'u 2.’ud Muy 1872. p. 2322, 
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third schedule to this Act, and such certificate shall be 
•signed by the parties to the marriage and the three 
witnesses. 

14. The local Government shall prescribe the foes to be 
paid to the Registrar for the duties to be discharged by him 
under this Act.# 

The Registrar may, if lie think fit, demand payment of 
any such fee before solemnization of the marriage or per¬ 
formance of any other duty in respect of which it is payable. 

The said Marriage Certificate Book shall, at all reasonable 
times, be open for inspection, and shall be admissible as evi¬ 
dence of the truth of the statements therein contained. Cer¬ 
tified extracts therefrom shall, on application, be given by the 
Registrar on tho payment to him by the applicant of a fee 
to be fixed by the local Government for each such extract. 

15. Every person who, being at the time married, pro¬ 
cures a marriage of himself to be solemnized under this Act, 
shall be deemed to have committed an offence under section 
494 or section 495 of the Indian Penal Code, as the case may 
be ; and the marriage so solemnized is void. 

16. Every person married under this Act, w ho, during tho 
life-time of his or her wifu or husband, contracts any other 
marriage, shall be subject to tho penalties provided in sec¬ 
tions 494 and 495 of the Indian Penal Code for tho offe ice 
of marrying again during the life-time of a husband or wife, 
whatever may be the religion which he or she professed at 
the time of such second marriage. 

17 The Indian Divorce Act shall apply to all marriages 
contracted under this Act and any such marriage may bo 
declared null or dissolved in the manner therein provided 



* See Culrutta G rzet:- 22 . May 1872 . p. 2222 : 

Hthubrnr ( " cr., nrnf Gaelic. 2'',ih ooii.jr 1S72. p. i0t7 
foil &f, Gc>.yc GdZittc, SI tlx December 1872, p. 2004. 
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and for the causes therein mentioned, or on the ground that) 
it contravenes some one or more of the conditions prescribed 
in clause (1), (2), (3), or (4) of section 2 of this Act. 

IS. The issue of marriages solemnized under this Act 
phall, if they marry under this Act, be deemed to be subject 
to the law to which their fathers were subject as to the pro¬ 
hibition of marriages by reason of consanguinity and affinity, 
and the provisoes to section 2 of this Act shall apply to 
them, 

19. Nothing in this Act contained shall affect rhe validity 
of any marriage not solemnized under its provisions; nor 
shall this Act be deemed directly or indirectly to affect the 
validity of any mode of contracting marriage; but if the 
validity of any such mode shall hereafter come into question 
before any Court, such question shall be decided as if this 
Act had not been passed. 

20. [Revealed by Act A r o. XII . of 1S7G .] 

21 Every person making, signing, or attesting any decla¬ 
ration or certificate prescribed by this Act, containing a 
statement which is false, and which he cither knows or be¬ 
lieves to be false or does not believe to be true, shall bo 
deemed guilty of the offence described in section 199 of the 
Indian Penal Code, 
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FIRST SCHEDULE. 

(See section Jf.) 

Notice of Marriage. 

, a Registrar of Marriages under Act III. of 
District. 

I hereby give you notice that a marriage under Act III. of 
1872 is intended to be had, within three calendar months 
from the date hereof, between me and the other party herein 
named and described (that is to say) :— 


Names 

Condition. 

Rank or 
Profession. 

Ago. 

Dwellingplaoe. 

Length of re¬ 
sidence. 

A. B. 

Unmar¬ 

ried. 

Widower. 

Land¬ 

owner. 

Of full 
Age . 

... 

OS days. 

C, D. 

Spinster. 

•r 

Minor 




"VVituejss my band, this day of 1S7 

(Signed) A. B, 




SECOND SCHEDULE. 

(See section 10) 

Declaration to be made by the Bridegroom, 

I A B> hereby declare as folioW 3 :— 

1. I am at the present time unmarried; 

2. I do not profess Christian, Jewish, Hindu, Muham¬ 
madan, Pars!, Buddhist, Sikh or Jaina religion : 

3. I have completed my age of eighteen year : 
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4. I am not related to C D [the bride] in any degree of 
consanguinity or affinity which would, according to the law 
to which I am subject, or to which the said C D is subject, 
and subject to the provisoes of clause (4) of section 2 of Act 
HI. of 1872, render a marriage between us illegal: 

[Ar d uden she bridegroom has not completed his age of 
twenty-one years: 


5. The consent of my father [or guardian, as the case 
may be] has been given to a marriage between myself and 
C D, and has not been revoked :] 

G. I am aware that, if any statement in this declaration is 
false, and if in making such statement, I either know or 
believe it to be false, or do not believe it to be true, 1 am 
liable to imprisonment, and also to fine. 


(Signed) A B [the bridegroom]. 

Declaration to be made by the Bride. 

I, C D , hereby declare as follows :— 

1. I am at the present time unmarried: 

I do not profess the Christian, Jewish, Hindu, Muham¬ 
madan, P&rsf, Buddhist, Sikh, or Jaina religion 

3. I Lave completed my age of fourteen years : 

4. I am not related to A B [the bridegroom] in any degree 
of consanguinity or affinity which would, according to the 
law to which I am subject, or to which the said A B is sub¬ 
ject. and subject to the provisoes of clause (4) of section 2 
of Act ITh of 1872, rank r .i mirri.-.go between us illegal : 

[And when the bride /ms* not. completed her age of 
twerdy-one, years, unless she v i -in id,, »,. 


5. J.hc consent of M is, my hither [or guardian, as the 
case maybe], 1ms been given to a marriage between my self 
and A L, and has not U n i evoked :] 
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6. I am aware that, if any statement in this declaration 
is false, and if, in making such statement, I either know or 
believe it to be false, or do not believo it to be true, i am 
liable to imprisonment, atid also to fine. 

(Signed) G D [the bride], 

Signed in our presence by the above-named A B and C D . 

G H,\ 

I J,> [three witnesses ]. 

KL,) 

[And when the bridegroom or bride has not completed 
the age oj twenty-one years, except in the case of a widow {] 
Signed in my presence and with my consent by the above- 

named A B and 0 D : 

M N, the father [or guardian] of the 
above-named A B [or G D, as the case 
may 6c.] 

(Countersig ned) E F. 

Registrar of Marriages under Act III, of 1873 
for the District of 
Dated the day oj 18 


third schedule. 

(See section IS.) 

Registrar’s Certificate. 

I E F, certify that, on the of 18 

appeared before me A B and C D, each of whom in my pro- 
pence and in the presence of three credible witnesses, whoso 
names arc signed hereunder, made the declarations require 
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by Act HI of 1872, and that a marriage under the said Act 
Mas so etnnized between them in my presence. 

(Signed) E F, 

Registrar o f Marriages under Act III. of 1S73 
for the District of 


Dated the 


(Signed) A B. 

0 D, 

G II, \ 

I <f, > [three witnesses] 

R L, ) 

Jay of is . 


THE INDIAN MAJORITY ACT. 

No. IX. of 1875. 

An Act to amend the law respecting the age of majority. 

Whereas, in the case of persons domiciled in British 
T> dia, it is expedient to prolong the period of nonage, and 
U attain more uniformity and certainty respecting the ago of 
majority than now exists ; It is hereby enacted as follows 

1. This Act may be called “ The Indian Majority Act 

1875.” 

I* extends to the whole of British India, and, so far as 
regards subjects of Her Majesty, to the dominions of Princes 
and States in India in alliance with Her Majesty. 

■ Vud.it sh 11 conic into force and have effect only on tho 

expiration of three mouths from the passing thereof. 

2. Nothing herein contained shall affect - 

> the °*& f P^son to act in the following 
matters (namely),- M mage, Dower, Divorce, and Adoption • 
<Aj ti... religion or r hgious rites mi l usages of any class’ 
of her Majesty's subjects in-India; or 
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(c) the capacity of any person who before this Act comes 
into force has attained majority under the law applicable to 
him. 


3. Subject as aforesaid, every minor of whose person or 
property a guardian has been or shall be appointed by any 
Court of Justice, and every minor under the jurisdiction of 
any Court of Wards, shall, notwithstanding anything con¬ 
tained in the Indian Succession Act (No. X. of 1865) or in 
any other enactment, be deemed to have attained his ma¬ 
jority when he shall have completed his age of twenty-one 
years and not before. 

Subject as aforesaid, every other person domiciled in 
British India shall be deemed to have attained his majority 
when he shall have completed his age of eighteen years and 
not before. 

4. In computing the age of any person, the day on which 
he was born is to be included as a whol6 day, end he shall 
be deemed to have attained majority, if he falls within the 
fir 3 b paragraph of section 3, at the beginning of the twenty- 
first anniversary of that day, and if he falls within the second 
paragraph of section 3, at the beginning of the eighteenth 
anniversary of that day. 

Illustrations. 


(a.) Z is born in British India on the first day of January. 1850, and 
has a British Indian domicile. A guardian of this person is appointed 
a Court of Justice. Z attains majority at the first moment of the 
first day of January 1871. 

(A) Z is born in British India on the twenty-ninth day of February, 
1852, and has a British Indian domicil . A guardian of his property is 
appointed by a Court of Justice. Z attains majority at the first moment 
of the twenty-eighth dny of February, 1S7J. 

( c ) z is horn n the first day of January, 1850. He acquires a domi 
cile in British India. No guardian is appointed of his person or property 
by any Court of Justice, nor is he under the jurisdiction *>' any Court 
of W ards. Z attains majority at the first moment of the first day of 
January, 1808. 
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HINDU LAW AT THE PRESENT DAY. 

(Cowell’s Hindu Law, col. i., p. 2) 

With Hindu law, as it may have been ages ago, or as it 
Was originally declared by the ancient authorities, we have 
to do only as with the ancient framework of an historic 
society. The early precepts of the Hindu law-givers have 
been controlled by the vicissitudes of experience ; and the 
rules of law, which at the present day govern the lives and 
property of Hindus, depend partly upon the doctrines re¬ 
ceived by the various schools of interpretation of the sacred 
text, and partly upon the usages which have obtained in 
particular classes or localities, and are adapted to existing 
habits and customs, subject) to such modifications, changes, 
and improvements, as have been, from time to time, intro¬ 
duced during the last century by the action ot the English 
Legislature and the decisions of English Courts. 


WHO ARE GOVERNED BY HINDU LAW. 

Tagore Law Lectures, 1878, p. 16. 

I pass on to the consideration of the third question—Whe 
are governed by the Hindu law ?—a question of much 
practical importance, and not altogether free from difficulty. 
The readiest answer which one would be tempted to return 
to the question is, that the Hindus are the people who are 
governed by the Hindu law; and this, no doubt, is in 
accordance with the provision of the Charters of the several 
High Courts aud the different Civil Courts’ Acts,* which 
declare that in cases relating to marriage, succession, and a 
few other matters, the Hindu law shall apply to Hindus. 

* Act VI of 1871, s, 24 ; Act I” of 1872, s, 6 ; Act III of 1873, ». lo. 
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WHO ARE GOVERNED BY THE HINDU LAW. 

But the question then arises, who are the Hindus ? The 
name * Hindu* is not very definite in its signification. In 
the Anglo-India law-language of the last century, the word 
* Gentoo 1 (a word of curious derivation and supposed to be 
connected with gentoo, or rather jantu, an animal, and 
gentile, a pagan) occurs as a frequent substitute for it; and 
Halhed, the translator of the Digest of Hindu Law known 
as the Code of Gentoo Laws, tells us that that word was used 
as a name for those who professed the Brahmanical religion/ 
The word * Hindu* is of foreign origin,f and is derived from 
the word ‘ Indus* or ‘ Sindhu*; and it was used by the Ma- 
homedans to designate the people living to the east of that 
river. Etymologically, therefore, the word means an inha¬ 
bitant of India, and applies to a Buddhist as much as to a 
Vaishnava. But this evidently is not its meaning in the 
enactments above referred to. There are indications in the 
lawj from which it is clear that * Hindu* in legal phraseo¬ 
logy originally meant a bond fide follower of the Brahrnan- 
ical religion, or, as the Privy Council in the case of Abra-* 
ham v. AbrahamW expressed it, a Hindu not by birth 
merely but by religion also. And considering that it is in 
pursuance of the policy of religious toleration that the Leg¬ 
islature has abstained frotn enacting territorial laws appli¬ 
cable to all India, and has allowed particular races to be gov¬ 
erned by their own laws, one would expect this to bo the sense 
in which the term is used in above-mentioned Acts. But it 
would hardly be right at the present day to limit the applica¬ 
tion of the term to hooAfi.de followers of the Brahmanical 
faith. To say nothing of those, and they are not a few, 



* Code of Gentoo Laws, PtcC. p. Xxii. 

f In the Merittnutra, quoted in the ha* lakalnadruma. the word 
‘Hindu’ is sought - be derived from two Sanakrit word i/tna (low), 
and. Domyali (Condemns) ; ro that a Hindu would mean one who con¬ 
demns the low; but thin Tantra bears evident, tmee* of rodent fabrica¬ 
tion, and tho derivation i f gives, h .wever flattering to the national piide 
o£ the Hindus, must he given up as Incorrect. 

% Sec 13cn. Keg. Vli of s. 9. (] 1 W, B. [P. C.], 1, 
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whose observance of Hinduism is mere matter ot outward 
form and social convenience, there are classes of persons 
such as the Brahinos, who do not observe even that out¬ 
ward form. Such persons cannot be called Hindus in 
the above sense of the term: and^yet it would be going 
too far to hold that they are not Hindus within the mean¬ 
ing, for instance, of section *331 of Act X of 1865, 
and that succession to their property should be regulated 
by the Indian Succession Act, and not by the Hindu 
law. To include such persons within the category of Hin¬ 
dus, we must extend the meaning of the term, and take it 
to signify not only Hindus by religion, but also their des¬ 
cendants who have not openly abjured the Hindu religion. 

It remains, however, to ascertain who are Hindus by reli¬ 
gion. For our present purpose, we may divide the popu¬ 
lation of India into three sections,—; first, the descendants 
of the aboriginal tribes who have more or less avoided 
complete conversion to the Brabmanical religion , second, the 
descendants of the early Aryan settlers and of 6uch abori¬ 
ginal races as has been completely absorbed in the Aryan 
Community; and, third , modern settlers of various religious 
persuasions, such as Mahomedans, Christians, and Parsis. 
As the third class can never be confounded with the 
Hindus, we may leave it out of consideration. The second 
division, which comprises the Hindus properly so called, 
has never been completely homogeneous in religion, and 
it has thrown off various sects at different times. But as 
this heterogeneous body and its numerous offshoots admit 
more or less the authority of the Vedas , and conform to a 
few other fundamental tenets of the Brabmanical faith, the 
highly tolerant character of that faith admits them all as 
being within the pale of orthodoxy, and so they may all be 
regarded as Hindus. There are only throe Iudian sects of 
importance—the Buddhists, the Jainas, and the Sikhs—who 
have entirely repudiated Brahrainism, and who ought to bo 




WHO ARE GOVERNED BY THE IIIDU LAW. 

excluded from the category of Hindus'; and judging 
from the language of certain enactments* in which those 
three sects are mentioned as classes co-ordinate with the 
Hindus, it would follow that the Legislature intends such 
exclusion. But I may observe that, in the absence of evi¬ 
dence of any separate law or usage governing these sects, 
the Hindu law has been held to apply to them.-f- The first 
section comprises a considerable portion of the population 
of the Madras Presidency and Central Inda, and the hill 
tribes of various other parts of India. Their customs and 
their religion differ widely from those of the Hindus properly 
so called. They have no codes of law, but in some instan¬ 
ces they have adopted much that is Hindu in their customs 
and religion, and some of these tribes, such as the Koch 
and others, have been described by Dalton as the hinduiscd 
aborigines of India.J These semi-Hindu races have been 
sometimes regarded as Hindus, and, therefore, subject to 
the Hindu law. But this is an error which proceeded from 
our ignorance of the customs and religion of these races. As 
more is now known of them than before, better provision is 
now made for the administration of justice to them. Thus 
we find in the Civil Courts Acts and Local Laws Acts, that, 
in addition to Hindu law, custom, which is the chief source 
of their law, is expressly declared to be the rule of decision 



in certain cases. 

Though the Hindu law, being only the personal law of 
the Hindus, can have no binding force on any one who 
renounces the Hindu religion, yet, he may, if he chooses, 
“ abide by tho old law, notwithstanding he has renounced 
the old religion” This doctrine was laid down by the 
Privy Council in the case of Abraham v. Abraham .II Lord 


* Act XVII of 1875. . 1 : Act XXI of 1 - 70. 

+ Trilln \Iul v' - r Pcrehftd v. M h-. a 1 Kunlun Koowar. 8 W. U.. 115 ; 
‘lore-’ 5 Born., O. 0. 1>>‘ 1-ra^andiv, Tujmal r. Kujtnal, 

or %9. See »Ls, > !*o fh.v I- f. 1 U':W, 1. L. 11, 1 Al!., GC9. 




WNtST/ff 



HINDU LAW TO WHOM APPLICABLE. 

iown, in delivering tlih judgment of the Judicial 
Committee in that case, observed :— “The profession of 
Christianity releases the convert from the trammels of the 
Hindoo law, but it does not of necessity involve any 
change of the rights or relations of the convert in matters 
with which Christianity has no concern, such as his rights 
and interests in, and his powers over, property The 
convert, though not bound as to such matters either by the 
Hindoo law or by any positive law, may, by his course of 
conduct after his conversion, have shown by what law he 
intended to be governed as to these matters. He may have 
done so either by attaching himself to a class which, as 
to these matters, has adopted and acted upon some parti¬ 
cular law, or by having himself observed some family usage 
cr custom, and nothing can surely be more just than that 
the rights and interests in his property, and his powers 
over it, should be governed by the law which he has 
adopted or the rules ho has observed,” 


HINDU LAW TO WHOM APPLICABLE. 

(CatvelVs Hindu Law, vol. i., pp, 3 — G.) 

Hindu law has obligatory force only opon those who are 
Hindus both by birth and by religion. When a Hindu is 
converted to Christianity or to Mahomedanism, and has shown, 
by his course of conduct after his conversion,what rules and 
customs he has adopted, he is released from the trammels of 
Hindu law, and is henceforth governed by the law and 
usage of the class with which he has associated himself.'* 
And even within the limits of that large community which 
is Hindu both by birth and by religion, there is considerable 
scope for personal choice as to the school of law by which 
the individual or the family is to be governed. For, as 
families or individuals migrate from one country to another, 
they may choose whether they will retain the shastore and 

* Abrqka'n v. Abraham, 1 S. W, R., P. C\ 5 ; an! 9 Moore’s I. A. 227. 
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usages prevalent in the country which they leave, or adopt 
those which they find to be general in the country in which 
they settle. 

Ihis freedom of choice, as to the particular shasters or 
school of law by which he was to be governed, was^declared 
to be the right of a Hindu by an early decision* of the 
Privy Council. Neither the situs of the property, nor the 
domicile of the owner, determines the law which affects his 


rights. A Hindu may import into any country to which he 
mi gar tea the particular law of his own tribe, the governing 
circumstance to be attended to in deciding by what law he 
is bound being the intention as manifested by the character 
of the 'puroh'it , ceremonies and usages, which he, or his de¬ 
scendants after him, retains about him. Whatever, therefore, 
may have been the case formerly, and whatever may be the 
case now, where a Hindu passes from one native territory to 
another, he nevertheless can move from one district to 
another within the limits of British territories, and carry 
with him, as a personal law applicable to his family and his 
possessions, the rules of the shasters under which he has 
lived up to the time of his migration. Further than this, 


* Rutckeputty Dult Jhr and others v. Raj under Narain Raeaitd others, 
2 Moore’s I A. 132. The point at i?<uo in this case was whether the 
laws, according to tho shasters current in Mithila, should govern the 
right of succession to property derived from an ancestor who had origi¬ 
nally emigrated from that district, and whose descendants had uniformly 
retained in Bengal the religious ceremonies and usages to which tho 
family had been accustomed. It had, been held hj r Dcwanny 

Adawlutf in 1601 that, ii a person of Mithila family living in Bengal 
continue the boservnnce of the Mithila shasters on occasions of mar¬ 
riages and mournings in Lis family, and have a Mithila p%tn §j 
priest., to perform hi* ceremonies, is 1 ral rights were to be determined 
according to the Mithila shasters ; but that if those ceremonies were per- 
i by him his rights should bo 

determined by the Bengal shatters. Hie same doctrine was affirmed in 
the case of Ranee Xrecmutty Dilca v. Hanoi Rumj Luta. 4 Moores 
where ft family of Sutgop Brahmins migartirig from Bengal 
Midunporn, when the MUakshara law prevailed, were held to be subject 
to Bengal law in respect to inherit:; e tn pvopeity - duatod \n Midnnpore, 
they beins? shown to have performed their religions ceremonies according 
to the Bengal authorities. 

i Rajehnndn • Narain C.W'r Chowdhry v. Gocuhhund Goh, Ucports of 
Select (Jascs, vol. i. [pc.v edition], p. *0. 
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the doctrine* is now established, that a Hindu so migrating 
must be presumed, until the contrary be shewn, to have 
brought with him and retained all his religious ceremonies 
and customs, and consequently the. law of succession and 
of property which is associated with them. This is more 
especially the case when the family is shewn to have 
brought with it its own priests who continue their ministra¬ 
tions. Although the presumption is in favour of a Hindu 
retaining the shasters of his birth, yet the principle has 
been definitively affirmed by the Privy Council, that a 
Hindu may, if he chooses, change the shasters or school of 
law by which he wishes to be governed.*!* The real test to 
be applied is by what shasters the customs and rites of mar¬ 
riages and funerals are conducted; occasional or daily reli¬ 
gious services may be changed without effecting a corres¬ 
ponding change in a Hindu’s legal liabilities.]: 

The principle thus laid down is consistent with the theory 
that Hindu law is a personal law, one that applies in its 
various forms to individuals and families, and not to locali¬ 
ties, and has been secured to Hindus chiefly because it is so 
largely (to an extent which these lectures must describe) 
associated with their religion The deisgnation of the 
different schools is derived from the names of provinces, 
and it is common to allude to Hindu law as current in a 
particular province. Such phraseology is, no doubt, suffi¬ 
ciently accurate for ordinary purposes, for, as a general rule, 



* Nobinchunder Perdhan v, Janardhun Af titer, Suth. F. B, 

Rulings, (57. 

t Rants Pvdmcivatb v. Baboo Dooltr .$ tng, report 1 in 4 Moore’s 
1. A., 2r«‘), was a case of a family-*of Bengalee Swims which li.nl migrated 
ut a remote period from the district of L'urdw .n to the dis. net of Pnr- 
neah. A number of customs were describel w hieh the II ii u law-officer 
declared to be part of the Mit hila law, and it was held t! •; the family, 
although originally subject to Bengal law, had. since their migration, 
adopted and performed the religious rites and ceremonies of M ithila* anti 
v> tro therefore subject to it j law. 

t Koomiul Chunder Jin;/ v. Sect-ikantfi Roy y Suth l\ B. 75; liuntc 
Pudmavati v. Baboo Voolar Sing, 7 6. W. R., P. 0., 41, 
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those resident in a particular locality follow the same 
shasters; but, nevertheless, it is erroneous in so far as it con¬ 
veys the notion of a law whose operation is confined to 
particular localities. There are at this moment numbers 
of Hindus resident in Calcutta who are governed by the 
law according to the school of Benares or of Mithila, and 
it is possible that all five schools of Hindu law may be cur-? 
rent, in the sense of being applied, in any one province, 
Hindu law is personal, and not local. A Hindu may throw 
it from him altogether by changing his religion, and he may 
choose to adopt it in any one of its various forms. But so 
long as a Hindu by birth retains the Hindu religion, he is 
amenable to Hindu law in one form or other, whether ho 
wishes it or not t 
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SOURCES OF HINDU LAW. 

[Account by H. T. Colebrooke, Esq.] 
(Strange's Hindu Law, SI5) 

The laws of the Hindus, civil and religious, are by them 
believed to be alike founded on revelation, a portion of 
which has been preserved in the very words revealed, and 
constitutes the Vedas, esteemed by them as sacred writ. 
Aiiother portion has been preserved by inspired writers, who 
had revelation present) to their memory, and who have 
recorded holy precepts, for which a divine sanction is to be 
presumed. This is termed recollection (remembered 

law), in contradistinction to srwti, audition (revealed law). 

The Vedas concern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The law, civil 
and crimiual, is to be found in the smriti , otherwise termed 
Dharma Sastra, inculcating duty, or means of moral merit. 
So much of this, as relates to religious observances, may bo 
classed, together with ancient and modern rituals, (being the 
designation ot (Galpa or Paddkari,) as a separate branch ; 
aud forensic law is more particularly understood when the 
the Dharma Sastra is treated of. 

That law is to be sought primarily in the institutes, or 
collections ( sanhitas) attributed to holy sages: the true 
authors, whoever these were, having affix 'J to their com¬ 
positions the names of acred personages such as Menu, 
Yajnyawalkya, Vishnu, Parasara, Gautama, &c. They are 
impli . 1 bv Hindus, as -of those 

personages. Their number is great : the sagos reputed to bo 
the authors being numerous (according to one list, eighteen ; 
according to auoth r, twice u many ; according to a third, 
many more) ; and several works being ascribed to the same 
author; hi* greater or less institutes (Vrihab, or Caghu) or 
a later work of the author, when old (Vriddha). 
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The written law, whether it be mr.fi or smriti, direct re¬ 
velation or tradition, is subject to the same rules of inter¬ 
pretation. Those rules are collected in the MimciTisci, which 
is a disquisition on proof and authority of precepts It is 
considered as a branch of philosophy; and is properly the 
logic of the law. 

Iu the eastern part of India, viz., Bengal and Behar, 
where the Yedas are less read, and the Mimansa less studied 
than in the south, the dialectic philosophy, or Nyaya, is 
more consulted, and is there relied on for rules of reasoning 
and interpretation upon questions of law, as well as upon 
metaphysical topics. 

Hence have arisen two principal sects or schools, which, 
construing the same text variously, deduce upon some impor¬ 
tant points of law different inferences from the same maxims of 
law. They are sub-divided, by farther diversity of doctrine, 
into several more schools or sects of jurisprudence, which, 
Laving adopted for their chief guide a favourite author, have 
giien currency to his doctrine in particular countries, or 
among distinct IJiudu nations: for the whole Hindu people 
comprise divers tongues; and the manners and opinions, 
prevalent among them, differ not less than their language. 

The school of Benares, the prevailing one in middle India, 
is chiefly govornod by the authority of the Mitacshara of 
VijynancBwara, a commentary on the institutes of Yajnya- 
walkya. It is implicitly followed iu the city and province of 
Benares . so much so, that the ordinary phraseology of refer¬ 
ences for law-opinions of Pundits, from the Native Judges of 
Courts established there, provious to tho institution of 
Adawluts superintended by English Judges and Magistrates, 
required the Pundit, to whom the reference was addressed! 
to “ oonsult the Mitacshara,” and report the exposition of 
the law there found, applicable to the case propounded. 
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A host of writers might be named, belonging to this 
school, who expoutid, illustrate, and defend the Mitacsharci’s 
interpretation of the law. It may be sufficient to indicate in 
this place, the Viramitrodaya of Mitra Misra and the 
Vivadatandava and other works of Camalacara . They do 
not, so far as is at present recollected, dissent upon any mate- 
real question from their great master. 

The M itaeshara retains much authority likewise in the 
south and in the west of India. But to that are added, in 
the peninsula, the Smriti Chandrica and other works bear¬ 
ing a similar title (as Dattaca Chandrica , &c.) compiled 
by Dcvanda Bhatta, together with the works of Madhava 
Acharya , and especially the Commentary ou Parasara y and 
likewise the writings of Bunda Pandita , including his 
Vaijayanti and Dattaca Mimanea ; and also some writers 
of less note. 

In the west of India, and particularly among the Mara- 
hattas, the greatest authority, after the Mitacshard is Ni'la- 
cant'ha, author of the Vyavahara Mayucha and of other 
treatises bearing a similar title. 

In the east of India, Mita^liara, though not absolutely 
discarded, is of less authority, having given place to others, 
which are there preferably followed. In North Bebar, or 
Mithila, the writings of numerous authors, natives of that 
province, prevail; and their doctrine, sanctioned by the au¬ 
thority of tho paramount Raja of the country, is known as 
that of the Mithila school. The most conspicuous works 
are the Vivxda Rctnacaru, and other compilations under 
the superintendence of Chandeswara ; the Vivada Ghinta- 
niani , with other treatises by Vachespati Misra ; and the 
Vivada Chandra, with a few more. 

To these are added, in Bengal, the works of Jimuta- 
vahana and those of Panh unandana, and several others 
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constituting a distinct school of law, which deviates on many 
questions from that of Mithila , and still more from those of 
Benares, and the Dekhin, or southern peninsula. 


GRADUAL GROWTH OF HINDU LAW. 

(CoweWs Hindu Law , vol , i., p. 13.) 

The earlier Rishis delivered their precepts to the entire 
community. The later commentators addressed themselves 
to the inhabitants of particular localities, and in the gloss 
which they respectively put upon the ancient texts of which 
they treated, they may have been guided by the wishes 
of the reigning power, or by attention to the usages which 
had obtained in the particular districts during the lapse of 
ages. Thus, the authority of the modern commentator, 
whenever his work was received, came to supersede the 
reverence due to the earlier sage. The most striking in¬ 
stance of this is afforded by the Yajnavalkya. His Insti¬ 
tutes, throughout India, are of the highest and most sacred 
authority, admitted and recognized everywhere. The Mitac- 
shara is a commentary upon these Institutes less than 1000 
years old, composed by a hermit named Vijnyancswara; and 
is universally accepted by all the schools, even by that of 
Bengal, except so far as it is in that school controlled upon 
various points by what the followers of that school consider 
to be the superior authority of the work of Jimutavahana. 
The Mitacshara is perhaps the most celebrated and tho 
most widely authoritative treatise or commentary' in exist¬ 
ence on the work of the ancient sages. The Dayabhaga, ou 
the other hand, acknowledges equally, with the Mitacshara 
the authority of the Institutes of Yajnavalkya ; but at the 
same time its doctrines are upon several essential points in 
the law b<>th of persens -and of property widely different 
from those of the rivaltreatise. It is the work of Jimuta- 
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vahana, who appears to have flourished later; than Vijnyanes- 
wara, but earlier than Raghunandana, and who therefore 
must have composed his work, according to Mr. Colebrooke,* 
at a date somewhat earlier than the beginning of the six¬ 
teenth century. 



SCHOOLS OF HINDU LAW. 

(Cowells Hindu Law , vul. i ., 2>. 10.) 

Five schools of Hindu law exist at the present day, viz., 
the Bengal, Mithila, Benares, Maharatta and Dravida schools. 
The Dayabhaga with its recognized commentaries, the I)ava- 
tatwa, and the Dayasangraha, are the peculiar authorities of 
the school of Bengal. In Mithila, the Vivada Chintamani 
and other works are especially followed. In the Madras 
Presidency, the Mitacshara and the Smriti Chandrica and 
the Madhavya; and in the territories of Bombay, the Mav - 
nkha and the Kaustabha treatises are of leading import¬ 
ance. The Dattaka Mimansa and the Dattaka Chandrica 
are the standard authorities on the law of adoption, the 
latter being preferred in Bengal upon points in which they 
differ. [The school of Benares is chiefly governed by the 
Mitakshara, whose authority is fortified by the works of Mitra 
Misser and Kamalakara, the Viramitrodaya being the most 
celebrated among them.] Each school has, therefore, the 
authorities which it adopts as of peculiar and special weight. 
Books which are thus adopted by one school may be, and 
are, consulted by the other schools, when they do not con¬ 
tradict the special doctrine of the rival sect. Upon points 
of Hindu law, which are of general application, the author¬ 
ities of any school may be indiscriminately cited, so long as 
they do not contravene the rules of law which have obtained 
exclusively in a particular province. We have, accord my 1 v, 

* Sue Steele, pp 20, 30, 16u. 
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for the sources of the Hindu law, as administered in Hindu 
territories, the old traditional authorities, the authoritative 
commentators, the approved customs of districts, and, where 
all these fail, t-he exposition of law by learned Brahmins, 
who are the repositories of legal science and religious know¬ 
ledge. 





Only tvro 
schools of law. 


(Mayne’s Treatise on Hindu Law and Usage, p. £8.) 

§ 33. III. Different Schools of Law.— The term 
u school of law,” as applied to the different legal opinions 
prevalent in different parts of India, seems to have been 
first used by Mr. Colebrooke ( d ). He points out that thero 
really are anly two schools marked by a vital difference of 
opinion, viz., those who follow the Mitakshara, and those who 
follow the Daya Bhaga. Those who fall under the former 
head are again divided by minor differences of opinion, but are 
in principle substantially the same. Of course in every part 
of India, though governed by practically the same law, the 
pundits refer by preference to the writers who lived nearest 
to, and are best known to, themselves ; just as English, 
Irish, and American lawyers refer to their own authorities, 
when attainable, on any point of general jurisprudence. 
This has given rise to the idea that there are as many 
schools of law as there are sets of local writers, and the sub¬ 
division has been carried to an extent for which it is impos 
sible to suggest any reason or foundation. For instance, 
Mr. Morley speaks of a Bengal, a Mithild, a Benares, a 
Maharashtra, and a Dravida School, and subdivides the 
latter into a Dravida, a Karnataka and an Andhra division (e). 
So the Madras High Court and the Judicial Committee dis¬ 
tinguish between the Benares and the Dravida schools of 


[tTJ 1 Stra. TT. L. 31 r>. As !•> th- m«. l. >'u which such divergences sprang 
up. kco the remarks of the Judicial Commifd. iu the tlamnad case , CuUiftor 
of Madura v. Moottoo 12 M. I, A. 4:3 ; S. C. 10 Suib. I V 1 17 

B. <1. 1 J>. L. It. [1*. 0.2 1. L f 

|YJ 1 id, Dig. Ini rod. 221. 
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law (f) and a distinction between an Andhra and a Dravida 
School has also received a sort of quasi-recognition (g). On 
the other hand, Dr. Burnell redicules the use of the terms 
Karnataka and Andhra, which he declares to be wholly 
destitute of meaning, while the term Dravidian has a very 
good philological sense, but no legal signification whatever. 
Practically he agrees with Mr. Colebrooke in thinking that 
the only distinction of real importance is between the fol¬ 
lowers of the Mitakshara and the followers of the Daya 
bliaga ( h ). 

§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and differ¬ 
ences of law arising from the fact that their opinions have 
never been received at all, or only to a limited extent. In 
the former case there arc really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the la^ r of Bengal 
and Benares come under the former head, while the local 
variances which exist in the Punjab, in Western, and in 
Southern, India, come under the latter head. 

§ 35. Any one who compares the Dayabhaga with the 
Mitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. These will be 
discussed in their appropriate places through this work, but 
may be shortly summaried here. 

First ; the Dayabhaga lays down the principle of religi¬ 
ous efficacy as the ruling canou in determining the order of 
succession ; consequently it rejects the preference of agnates 
to cognates, which distinguishes the other systems, and 



Causes of 
variance. 


The Daya 
bhaga* 


f f] Sec iho Ramna/1 adoption suit, 2 Ha l. JI. C. 20(3 ; 12 M. L .V. >07, 
note [d]. 

[</] Narasaurnal v. fhxhirar.uicJ frht, 1 H 1 IT. C. 420. 

\h) Prcf. to Varadrnjab, 3 ; Netam's View of Hindu law. 21 : V. N. 
Mandlik, Introduction, 70, 
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arranges and limits the cognates upon principles peculiar to 
itself ( i). 

Secondly; it wholly denies the doctrine that property is 
b) birth, which is the corner-stone of the joint family 
system. Hence it treats the father as the absolute owner 
of the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life (k). 

Thirdly ; it considers the brothers, or other collateral 
members of the joint family, as holding their shares in 
quasi-severalty, and consequently recognizes their right to 
dispose of them at their pleasure, while still undivided (l). 

Fourthly ; whether as a result of the last principle, or upon 
independent grounds, it recognizes the right of a widow in 
an undivided family to succeed to her husband’s share, if he 
dies without issue, and to enforce a partition on her own 
account (m) T 

It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal school. But this is a 
mistake. When it suits Jimuta Yahana, he uses it as a 
means of getting over a distinct prohibition against alien¬ 
ation by a father without the permission of his sons (n). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer w T ould admit of any such subterfuge as 
sanctioning, for instance, the right of an undivided brother 
to dispose of more than his own share iu the family property 
for his private benefit, or as authorising a widow to adopt 
without her husband’s consent, or a boy to be adopted after 
vpanayana, or marriage. The principle is only applied 
where a legal precept has been already reduced by inde¬ 
pendent 1*1 asoniug to a moral suggestion. 



tl See port, § *123. tt stq 
/•) See port § 221, 232. 

7] See port i § 238. 

7u] Beei/^’7, § 231', 408. - 

' n J Duyalilwgft, ii § 30. 
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Now, in all the above points the remaining parts of 
India agree with each other in disagreeing with Jimuta 
Vahana and his followers. Their variances inter se are 
comparatively few and slight.* Far the most important) is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the right 
of females to inherit, A sister, for instance, who is nowhere 
else recognized as an heir, ranks very high in the order 
of succession in the Bombay Presidency, and many other 
heiresses are admitted, who would have no locus standi e lse- 
where (o). Any reader of Indian history will have observed 
the public and prominent position assumed by Mahratta 
Princesses, and it seems probable that the doctrine which 
prevails in other districts, that women are incapable of 
inheriting without a special text, has never been received at 
all in Western India. Women inherit there, not by reasou, 
but in defiance, of the rules which regulate their admission 
elsewhere. In their case, written law has never superseded 
immemorial custom (p). 

§ 37. Another matter as to which there is much variance 
is the law of adoption. For instance, as regards the right of 
a widow to adopt a son to her deceased husband. In Mithiia 
no widow can adopt. In Bengal and Benares she can, with 
her husband's permission. In Southern India, and in the 
Punjab, she can adopt, even without his permission, by the 
consent of his sapindas. In Western India she can adopt 
without any consent (q). So as regards the person to be 
adopted. The adoption of a daughter’s, or a sister’s, son is 
forbidden to the higher classes by the Sanskrit writers. It 
is legal in the Punjab. It is commonly practised, though it 
has been lately pronounced to be illegal, in the South ot 


B 


o] Vyavahara Mayukha iv. 8, § ID; W. B, 183—185 
pj Sec pv*(, § 437, 452—454, 473, 501. 
yj See pijU. $ 99, 
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India (r). In all these cases we may probably trace a sur¬ 
vival of ancient practices which existed before adoption had 
any religious significance, unfettered by the rules which were 
introduced when it became a religious rite. The similarity 
of usage an these points between the Punjab and the South 
of India seems to me strongly to confirm this view. It is 
quite certain that neither borrowed from the other. It is 
also certain that in the Punjab adoption is a purely secular 
arrangement. There seems strong reason to suppose that in 
Southern India it is nothing more (s). But what is of 
importance with regard to the present discussion is, that 
these differences find no support in the writings of the early 
sages, or even of the early commentators. They appear for 
the first time in treatises which are absolutely modern, or 
merely in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert the 
•relation of cause and effect. We might just as well invent 
different schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy ] rocept into conformity with the facts (t) ; 
but in other cases, and especially in Western India, the facts 
are too stubborn, The mo^e plosely we study the works of 
the different so-called schools of law, other than those of 
Bengal, the more shall wc be convinced that the principles 
of all are precisely the same. The local usages of the differ¬ 
ent districts vary. Some of these usages the writers struggle 
t:> bring within their rules ; others they silently abandon as 
hopeless. What they cannot account for, they simply 
ignore (u). 



Rcopoaf, § n v ’>, no. 

[* I Sec j)Ott. § 93 

m Set, f the mode in ^bieh four con flirting viewn nr. to tha 

rk M of a widow to «do|>t i- • > in on ch-dured fnnr a single text of VaaLshfn, 
Co'Urlor f Mo V'-rt v. M>' it'-v ftamaiinga. 1*2 M. I. V i\l., ; S. C. 10 Sutb, 
(l\ r ■, 17 : S. 0. 1 L. U. (i* $ > 1 

(n) For instance. Beyond marnni’i» efi widows or wi are equally 

practised in the North, the West, and the South of India tec port, § 87. 
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(Cowell's Hindu Law, vol. i., p. 0.) 

Now, with regard to tho community, it remains at the 
present day what it was at the time of Menu, an aggrega¬ 
tion of ^families rather than of individuals. With such a 
people as to some extent with the inhabitants of modern 
Russia, co-ownership is the normal condition of the rights 
of property. Commensality and co-ownership are the 
characteristics of Hindu family life, and the village com¬ 
munity is a political or social expansion of the domestic 
institution. Individual will and energy are checked by the 
influences at work in a society by far the largest portion of 
'which rests on a basis of joint responsibility for most of the 
duties of life, and which sinks the rights of each one in the 
aggregate claims of the family. 


VOID MARRIAGES. 

(G'arudass Baneijee on Marriage and Stridhana. pp. 196 

to 198.) 

The causes which render a marriage void ab initio are, 
first, difference of Ccaste in the contracting parties ; and, second, 
identity of gotra, or relationship within the prohibited degrees. 
In the former case, according to some authorities, if the error 
discovered before garbhadhan, the girl is to perform ex¬ 
piation, and may be married again ; but after garbhadhan , 
she is no longer eligible for re-marriage, and if of a lower 
ca ste, she is liable to be repudiated by her husband, though 
she is entitled to be maintained, and her issue would be 
considered illegitimate.* In the latter case, on the error 
being discovered, the husband is directed to perform penance 
ai ‘d repudiate the wife; but lie is required to support, 
her.f Her re-marriage, however, is nowhere allowed, even 

* Soc Steele, pp. 29, 30, 106. 

* Manu iii. 5 and 11, Note by* Ktilluka; Colibrooke'e Piggst, Bk. ▼. 
* 39 , 340 . 





VOID MARRIAGES. 

though the repudiation take place before consummation. 
The doctrine of the Hindu law is that a girl is blem¬ 
ished by the mere ceremony of marriage, and if married 
again, the reproach of being a twice-married woman (pnnar- 
bhu) would attach to her, even if she be a virgo Intacta.* 
This is hardly just. Even the virgin widow has one conso¬ 
lation for her hard lot, that ib is due to a cause which no 
human foresight could prevent. But the condition of the 
repudiated virgin wife, who is condemned to a life of 
virtual widowhood for the error of a reckless guardian, is truly 
pitiable. A far more rational rule, and one not wholly 
against the spirit of our law, would be to allow re-marriage 
in such cases, where the wife is repudiated before consum¬ 
mation. For here the girl is free from blemish by intercourse ; 
and as for the blemish by reason of the nuptial ceremony, 
such ceremony being performed under a mistake of fact, 
may, by a principle not altogether unknown to the Hindu 
law.f be regarded in law as not performed at all. Such a rulo 
seems also to receive some supporb from the decision of the 
High Court of Bengal in Anjona Dossee v. Proladth CImn - 
c lev Gho8e% in which the Officiating Chief Justice Norman, 
in delivering the judgment of the Court upon the question 
whether a suit for declaration of the nullity of a Hindu 
marriage would lie, observed :— 

“ If the marriage is in fact no marriage, unless she can 
obtain a declaration from a Court of Justice that the mar* 
riage is null and void, unless sho can obtain the protection 
which such Court can give her, she may be obliged to live 
with the defendant in a state of concubinage, or at least sho 
will be prevented from marrying any one else. The rights 
which a decree in this suit may protect—with which the 



* Colcbrookft’B I’k. iv. lr.S— ma ; 

+ In the ROniewhnt ea<e a 

declare that it- must !>«<•'““»'hired a* not 
Bk. U.,e1..iv, i Ni*rad*) iv, S. 

X u w. h., m. 


M.inu, viii, 2 iC», 227. 
th; rf given by mistake, Narada 
fjiveu. See Colobrooke’a Digest 
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defendant may be restrained from interfering—the preserva¬ 
tion of the personal purity of the infant plaintiff and her right 
and power to contract a valid marriage—are amongst the 
highest rights which a human being can possess ; and it would 
be a matter deeply to be lamented if the Court had no power 
to protect and defend them.” 

Happily, however, in practice the strictness with which 
relationship and other particulars are enquired into before 
making the nuptial contract, reduces the evil here complain¬ 
ed of within the narrowest possible limits. 


(Strange's Hindu Law.) 

Where the husband died before consummation, it has been 
held that his widow is entitled to maintenance only. 
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PROHIBITED DEGREES OF MARRIAGE. 

PROHIBITED DEGREES OF MARRIAGE. 

(Tagore Law Lectures, lS78,pp, 60 — 68.) 

Marriage between near blood relations is so universally 
repugnant to our feelings, that every system of law has its 
rule of prohibited degrees. The prohibition is also extended 
by analogy more or less to relations by affinity, fosterage, 
and adoption. I shall first of all give you the rules regard¬ 
ing prohibited degrees in the Hindu law, and then compare 
them with those of other systems. 

These rules are chiefly based upon the following texts : — 

I. “ She who is not descended from his paternal or maternal 
ancestors within the sixth degree ( sapinda ), and who is not 
known by his family name to be of the same primitive 
stock with his father or mother, is eligible by a twice-born 
man for nuptials and holy union.*’—Mann, III, 5. 

Sapinda is the word in the original which has been ren¬ 
dered as 6 descended from ancestors within the sixth degree ’— 
that is, from persons in the ascending lino within the seventh 
degree from the intending husband. This rendering is in 
accordance with the text of Manu (V, 60), which says that 
the sapinda relationship ceases with the sever. th person. 

II. “ Having finished his studentship, let a man espouse a 
girl endowed with good qualities, one who was never 
married before, who is possessed of beauty, is not a sapinda , 
and is younger in age.” —Yojnavalkya, I, 52. 

As it i3 of importance that vou should clearly understand 
the import of the word sapinda, I shall hero subjoin tho 
very full explanation of it given by Yijnaneswar in his 
commentary on the above text * 

“(He should marry a girl) who i 3 m-Sapinckt (with 
himself)- She is called his Sapinda who has (particle) of 




* Milaksliara [Sods.) AeU^radhytvy:i, Km I o r .-.y. 
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5ody (of some aucestor, &c.) in common (with him). 
Non-Sapiuda means not his Sapinda. Such a one (he 
should marry). Sapinda-relat-ionship arises between two 
people through their being connected by particles of one 
body. Thus, the son stands in Sapinda-relationship to his 
father, because of particles of his father’s body having en¬ 
tered (his). In like (manner stands the grandson in Sa¬ 
pinda-relationship) to his paternal grandfather and the 
rest because through hi3 father, particles of his (grand¬ 
father’s) body have entered into (his own). Just so is 
(the son a Sapinda-relation) of his mother, because parti¬ 
cles of his mother’s body have entered (into his,). Like¬ 
wise (the grandson stands in Sapinda-relationship^) to his 
maternal grandfather and the rest through his mother. 
So also (is the nephew) a Sapinda-relatiou of his maternal 
aunts and uncle’s, and the rest, because particles of the 
same body (the paternal grandfather^ have entered into 
(his and theirs) ; likewise (does he stand in Sapinda-relation¬ 
ship) with paternal uncles and aunts, and the rest. So also 
the wife and the husband (are Sapinda-relatious to each 
other), because they together beget one body (the son). 
In like manner, brothers’ wives also are (Sapinda-relations 
to each other), because they produce one body (the son), 
with those (severally) who have sprung from one body 
(i. e. t because they bring forth sons by their union with the 
offspring of one person, and thus their husbands’ father is 
the common bond which connects them). Therefore, one 
ought to know that, wherever the word Sapinda is used, 
there cxist3 (between the persons to whom it is ap» lied), 
a connection with one body, either immediately ,.»r by 
descent.” 

“ In the explanation of the word * asnpindam’ (non-Sa- 
pinda, verso 52), it has been said that Sapinda-relation 
arises from the circumstance that 'pamclos of one body 
have entered into (the bodies of the persons thus related), 

1C 
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immediately or through (transmission by) descent. 
But inasmuch as ("this definition) would be too wide, since 
such a relationship exists in the eternal circle of births, in 
some manner or other, between all men, therefore, the 
author (Yajnavalkya/ says, v. 53:—‘ After the fifth an¬ 
cestor on the mother’s, and after the seventh on the father’s 
side.’ On the mother’s side, in the mother’s line, after the 
fifth ; on the father’s side, in the father’s line, after the 
seventh ('ancestor ,) the Sapmda-relationship ceases; these 
latter two words must be understood ; and, therefore,, the 
word Sapinda, which on account of its (etymological) 
imporb ‘('connected by having in common) particles ('of one 
bodvj, would apply to all men, is restricted in its significa¬ 
tion, just as the word panknja (which etymologically means 
‘growing in the mud/ and therefore, would apply to all 
plants growing in the mud, designates the lotus only), and 
the like; and thus the six ascendants beginning with the 
father, and the six descendant beginning with the son, and 
one’s self (counted) as the seventh (in each case), are Sa- 
pinda-relatiens. In case of a division of the line also, one 
ought to count up to the seventh (ancestor), including him 
with whom the division of the line begins (c. g., two col¬ 
laterals A and B arc Sapindas, if the common ancestor is 
not further removed from either of them than six degrees) 
and thus must the counting of the (Sapinda-relationship) 
be made in every case.”* 

I ought to add here that the word sapinda has, in other 
places, a meaning different from what is given above. Thus 
in the chapter on inheritance in the Code of Manu (IX, 
18(3, 187) a sapinda means one who is related within tho 
third degree : the scipi tbda relation being there based not on 
connection through one common body, but on connection 
through common oblation.f 

• The above transJ ition is taken I.ooa West and Bidders Din eat, Tart l. 

1 See Dattakft Ohandrika, Sec. IV, 7—9 ; Dattaka Mimansa. Sec. F/, 32. 
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III. “ One must not marry a girl of the same gotra or 
pravaras, or as far as the fifth in degree from the mother 
and seventh from the father.”—Vishnu Sutra, cited in the 
Udvahatattwa, 

IV. “ Girls descended from the father's or mothers 
bandhus are not to be taken in marriage as far as the seventh 
and fifth respectively, as well as those of the same gotra 
or of equal pravara®” —Narada, cited in the Udvaha- 
tattwa. 


<SL 


The word bandhit,, which occurs in the above text, has 
been defined in a text quoted anonymously in the 
Udvahatattwa, which runs thus :—• 

“ The sons of his father’s paternal aunt, the sons of his 
father’s maternal aunt, and the sons of his father s mater¬ 
nal uncle, must be considered his father’s bandhvti . The 
sons of his mothers maternal aunt, the sons of his mother s 
paternal aunt, and the sons of his mothers maternal uncle, 
must be reckoned his mother’s bandhiis 

From these texts and a few others, commentators have 
deduced the following rules :— 

Rule /.— (a.)-Tho female descendants as far as the 
seventh degree, from the father and his six ancestors, 
namely, the paternal grandfather, &c., 

(b .)—The female descendants as far as the seventh de¬ 
gree, from the father’s bandhas and their six ancestors, 
through whom those females are related, 

(c.) —The female descendants as far as the fifth degree, 
from the maternal grandfathor and his four ancestors, 
namely, the maternal great grandfather, &c., and, 

{d .)—The female descendants as far the fifth degree, 
from the mothers bandhw and their four ancestors, through 
>vh'»m those females are related, 
are not to be taken in marriage.*f- 

* St u Mitakshara, Gh. II, Sec. VI 1. 
t VdvhiUattwa, Kaghunandana’iS institutes, Yol, II, p. 65. 
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\ II. A step-mothers brother’s daughter and his 

daughters daughter are not to be taken in marriage.* 


Clauses (a) and (c) in Rule I, are clear enough; but 
clauses (b) and (d) may require a word of explanation, 
lake clause (b) % Then, as defined above, the father’s ma¬ 
ternal aunt’s son is one of the father’s bandhus ; and the 
rule excludes his female descendants within the seventh 
degree. It also excludes the female descendants (within 
the same degree) of each of his six ancestors in a certain 
line, namely, that in which those female descendants are 
connected by blood with the intending husband. This 
line must, therefore, be the bandhu’s maternal line, for his 
paternal line is not connected by blood with the bride¬ 
groom ; and the six ancestors in question would be the 
bandhu's mother, his maternal grandfather, maternal great 
grandfather, &c., and not the bandhu's mother, his mother's 
mother, fm.; for though these females are connected by 
blood with the bridegroom, a line of female ancestors is not 
regarded as a line in the Hindu law. The same is to be 
understood in the case of any other bandhu, whether of 
the father or of the mother. 

Clauses (b) and (d) may be illustrated by the following. 
diagram,—where A is the bridegroom : M and F with the 
•ioveral suffixes denote males and females respectively, M 1 
and FI being the father and the mother of A; and El, B2, B3, 
denote the three bandhus of the father, and B', B", B", 
the three bandhus of the mother. The girls prohibited 
under clauses {h) and (c?) would be the female decendants 
(within the seventh degree,) of Bl, B2, B3, and of each 
of their six ancestors that are represented in the scheme J 
and the female decendants (within the filth degree) of 


• Ibid, p. ec. 






miSTfy 



PROHIBITED DEGREES OF MARRIAGE. 125 

B' B", B'", and of each of their four ancestors that are 
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It will be seen from the above, that in Rule I, the ex¬ 
clusion of collateral relations from cligibilty for marriage 
is carried rather too far, and intermarriage is prohibited 
between relations who may bo practically regarded as 
strangers. Consequently, that rule has been qualified by 
the following exceptions:— 

Exceptional .—A girl who is removed by three gotraa 
. from the bridegroom is uot unmarriageable, though related 
■within the seven or five degrees as above described.* 

Tho three gofras in the case of the descendants of a 
l/(indhu are always to be counted from his ( bandhu's ) own 
gotra. So also, in the case of the descendants of the ancestors 
of a bandhu, who is the falher’s or the mother’s maternal 
uncle’s son, they are to be counted from the bandhu’s own 
gotra. But in the cose of the descendants of the ancestors 
of each of the other bandhus. the three gotras, are to be 
counted from his (bandhu’s) maternal grandfather’s gotra. 

This exception is based upon a text of Brihat Manu, and 
another of the Matsya Puraua, cited in the Udvahatattwa/f’ 

,_ _ _._-n- >4 --.... ■ 

* KntrKunnn4aua's Inst., Vol, II, p, 64. 

t Ibid. 
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_o understand it, you must bear in mind that mar- 
iia 0 e effects change of gotra in a female by transferring* 
her from her father’s gotra to that of her husband. The 
exception may be illustrated by the following example 
Suppose the paternal great grandfather of the bridegroom 
to be ot the Sandilya gotrci; his daughter (by transfer by 
marriage) to he of the Kasycipa gotra, ; her daughter, of the 
Vatsya gotra ; and this daughter’s daughter to be of the Bha- 
radwaja gotra : the maiden daughter of this last, being of 
the Bhard/waja gotra, and being beyond three gotras viz, 
the Sandilya, Kasyapa and Vatsya, is eligible for marriage, 
though within the prohibited degrees in Rule I (a). 

Exception TI. When a fit match is not otherwise pro¬ 
curable the Kshatriyas in all the forms of marriage, and the 
other classes in the Asura and other iuferior forms of mar¬ 


riage, may marry within the above degrees, provided that 
they do not marry within the fifth degree on the father’s 
side, and the third degree on the mother’s. 


This exception is beased on the authority of Sulpani, but 
Reghunandana differs form him. It is, however, supported 
by a text of Paithiuasi and another of Sakatayana, and is 
generally considered to be a valid exception.* 

Besides those two, various other exceptions have been in¬ 
troduced, and they are all regarded as valid if sanctioned 
by custom, according to the doctrine of the Chaturvingsati, 
or the twenty-four sagcs.f Thus, in the South of India, 
intermarriage with the daughter of a maternal uncle is not 
only allowed, but is considered desirable.:! 


In the case of a person whose filial relation has been chang¬ 
ed by adoption, as well as in tho case of his descendants, 
,o rules about prohibited degrees continue in 
full force with reference their relations by consanguinity, 

*Stiama Charan’ » v/av: tl'ft Darpniia, pp. 603, 661. 
t Iffy, P- 

1Strange's Hindu Lav , p, 105, 
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the same rules apply with regard to relations in the families 
of the adoptive parents in the same way as if the adopted 
son were their legitimate son.* There may,, however, be 
some difficulty in fixing the maternal line by adoption. 
If the adopting father has only one wife, she is considered 
the adoptive mother; if* he has more wives than one, 
but joins with one of them only in the ceremony of 
adoption, or if only one of them takes the child with 
his permission, then, too, she is considered as the mother 
by adoption. But where the adopter has several wives, 
and does not join with any one of them in the act 
of adoption, it is not settled which of them is to be¬ 
come the adoptive mother, though some maintain that 
they all equally become his mothers, and that, conse¬ 
quently, he must have as many maternal lines as’there are 
mothers/f 

The rules as to prohibited degrees, subject of course to 
the exceptions noticed above, are absolutely imperative in 
their nature, and would nullify any marriage contracted in 
contravention of them.* 


* Dattaka Chandrikn, £ec. IV. 7— 9. 

t Colebrooku’s Digest, Bk. V. 273, commentary, Vol. II. p. 894 (Madn-i 
edition) ; Shama Cbaran’s Vyavastha Darpana, p. 890 ; sec al^o Dat- 
taka Mimau^a, See. VI. 50—53. 

X Udvahatattwa, Institutes of Ra^rhunandana, Vol. II. p. $2 : Knlluka 
Bhaita’B commentary on Mann, Ch. Ill, 5 and 11. 
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EXCLUSION FROM INHERITANCE. 



(Coivell’s Hindu Laiv , vol. ii., lSJ^ — 5.) 

The doctrines of the Mitakshara and the Dayabkaga 
appear to rest upon the same footing with respect to the 
exclusion of certain persons from all participation iu the 
ancestral estate and from the right of succession by inheri¬ 
tance. The author of the first-mentioned treatise refers 
to them by way of stating an exception or specified excep¬ 
tions to the order of succession. He quotes* and explains 
the text of Yajnavalkya: “ An impotent person, an outcast 
and his issue, one lame, a madman, an idiot, a blind man, 
and a person afflicted with an incurable disease, as well as 
others (similarly disqualified,), must be maintained ; exclud¬ 
ing them, however, from participation.” They are debarred 
from their shares, if their disqualification arose before the 
division of the property, but one already separated from 
his co-heir* is not deprived of his allotment. 


And again, in the fifth chapter of the Dayabhaga, those 
persons who are incompetent to inherit arc also specified, the 
purpose of the author being expressed by him to be to make . 
known the competent heirs by means of the exceptions. A 
text of Apastamba is cited: “ All co-heirs who are endued 
with virtue are entitled to the property.” The explanation 
is given by the same sage,— viz., “ A son who diligently per¬ 
forms the obsequies of his father and other ancestors is of 
approved excellence, even though he be uninitiated ; not a son 
who acts otherwise, be he conversant even with the whole 
Veda.” His conection with the property is declared to bo 
the reward of acts benelh ial to his father. The disqualified 
persons are enumerated by Menu,+ — viz., impotent persons, 
outcasts, persons born blind and deaf, madmen, idiots, dumb, 

* 74itnknhnra, ii., «« c. 10, rca^c i. 

f 9 y&mi* p. 201. * 
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and those who have lost a sense or a limb. Food and 
raiment should be given to them.* except to the outcast and 
his son begotten after his degradation ; but the sons of dis¬ 
qualified persons being free from similar defects shall obtain 
their father’s share of the inheritance. 


(Strange’s Hindu Law, Mayne’s Introduction, p. xxxi.) 

The Hindu law, as we have remarked, was in its very 
essence founded upon the Hindu religion. Hence it fol¬ 
lowed that an abandonment of the religion, or the loss of 
its privileges by becoming an outcast, deprived the offender 
of all the benefits which he would obtain by meaus of it. 
Now, however, by reason of the passing of Act XXI. of 1850, 
it is quite plain that where a particular act entails degradation 
from caste, that degradation is not in itself a ground of disin¬ 
heritance. Sometimes, however, it happens that a particular 
act,, which would justify exclusion of caste, is also considered 
so heinous as to be a ground of disability to inherit even in¬ 
dependently of the exclusion. Such a case would not be re¬ 
lieved by the Act just cited. An instance of this occurred in 
S. A. S. No. 40 of 1858, decided by the Madras Court of 
Sudder Adawlut. There a party sued for a share of his in¬ 
heritance. He was met by the objection that he had been 
previously convicted of attempting to defraud his brother of 
part of the property, and of a burglary committed in pursu¬ 
ance of that attempt. It was held that this crime was in 
itself a bar td inheritance under Hindu law, quite indepen¬ 
dently of any exclusion from caste consequent thereon, and 
the objection to his suit was upheld. 


* DayabUaga, chap, iv., verse ii. 
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(Shama Churn Sircar's Vyavastha Darpana.) 

1 yavastha CIS.—A person degraded* (fallen) for sin, an 


outcast 1 , his issue, a hypocrite or a person wearing the token 
of religious mendicity,^ one who has assumed another order, 
an impotent person, one born blind or deaf, one lame, a inad 
man, an idiot, one dumb, a person afflicted with an incurable 


or obstinate and agonizing disease, he who has lost the use 


of a limb, an enemy to his father, a person addicted to vice 
or expelled from society, are excluded from inheritance. 

The heinous crimes are as follow:— 

“ Killing a Brahmin, drinking forbidden liquor, stealing 
(gold from a priest), adultery with the wife of a father, natural 
or spiritual, and associating with such ascommit those offences, 
wise legislators must declare to be crimes in the highest? 
degree.” {Menu, chap, xi., verse 55.) 

The crimes nearly equal to those in the highest degree 
are as follow :— 

“ False boasting of a high tribe, malignant information be¬ 
fore the king of a criminal {who must suffer death), and 
falsely accusing a spiritual preceptor, are crimes {in the se¬ 
cond decjree) and nearly equal to killing a Brahmin. For¬ 
getting the texts of scripture, showing contempt of the Veda, 
giving false evidence {without a bad motive), killing a 
friend {without malice), eating things prohibited, or, from 
theirmanifest impurity, unfit to be tasted, are six crimes nearly 
equal to drinking spirits. To appropriate a thing deposited 
(or lent for a time), a human creature, a horse, precious 
metals, a field, a diamond or any other gem, is nearly equal to 
stealing the gold (of a Brahmin). Carnal commerce with 
sisters by the same mother, with little girls, with women of 


♦ • Tracin'1/—that itf. excommunicated for a heinous crime, or for 
mm's in the second «>r third choree. [See OoUibrookc’e Ingest, vol. iii., 

l> ‘ ii ( . Variation takes place in the rn»e. of a heinous crime once 'muooiously 
or twice unconsciously • oxnuhttod. 
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the lowest mixed class, or with wives of a friend, or of a son, 
the wise must consider as nearly equal to a violation of the 
Paternal bed. {Mena, chap, xi., verses 5G—59.) 

These crimes—whether perpetrated consciously or uncon¬ 
sciously—cause degradation generally by the commission (of 
any of them) more than once. Vide P rayashchitta-tattiva 
and Prayashchitta-Vivek . 

A sinner in the third degree is only excluded from parti¬ 
cipation in the case of repeated offences : (such) crimes are 
therefore mentioned in the plural number. (Colebrookc 9 s 
Digest, vol, iii., p. 304.) 

The crimes in the third degree are as follow: — 

Slaying a bull or cow, sacrificing what ought not to be 
sacrificed, adultery, selling ones self, deserting a preceptor, a 
mother, a father, or a son, omitting to read the scripture, 
and neglect of the fires prescribed by the Dharmashastra 
only ;—the marriage of a younger brother before the elder, 
and that elders omission to marry before the younger, 
giving a daughter to either of them, and officiating at their 
nuptial sacrifice ;—defiling a damsel, usury, want of perfect 
chastity in a student, selling a holy pool or garden, a wife, 
or a child ;—omitting the sacred investiture, abandoning a 
kinsman, teaching the Veda for hire, learning it from a hired 
teacher, selling commodities that ought not to be sold ; — 
working in mines of any sort, engaging in dykes bridges, or 
other great mechanical works, spoiling medicinal plants 
(repeatedly), subsisting by the harlotry of a wife, offering 
sacrifices and preparing charms to destroy (the innocent' *— 
cutting down green trees for firewood, perforn Jg holy rites 
with a selfish view merely, and eating prohibited food (onco 
without previous design) ;—neglectiug to keep up the couso- 
crated fire, stealing any valuable thing besides gold non¬ 
payment (of the three) debts, application to the books of a 
false religion, and excessive attention to music or dancing ;— 
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ig grain, base metals, or cattle, familiarity (by the twice- 
born, with women who have drunk inebriating liquor, killing 
without malice a woman, a Skudm, Voishya, or a Kshatriya, 
and denying a future state of rewards and punishments, arc 

a ‘ Cnmes m tIie thirc ‘ de S' - ee (but higher or lower accord¬ 
ing to circumstances).—( Menu , chap, xi., verses GO—G7.) 


FUNDAMENTAL PROPOSITIONS OF THE 
DOCTRINE OF CAKES. 

(Krishna Kamal Bhattacharjea on some. Unsettled Questions 
of Succession tinder the Bengal School of Hindu Law 

preface.) 

1. A male person offers cakes to his father, grandfather, 
and great-grandfather in tho paternal line, and also to his 
mothres father, grandfather and great-grandfather in tho 
maternal line. 

2. A is said to be sapinda to B if he gives pinda or cakes 
to B, if he receives cakes from B, or if both A and B -uve 
cakes to a common ancestor C. 


Rules laid down by the late Justice D. 27 . MUlor. 

1. Among sapindas. those who are competent to offer 
funeral cakes to the paternal ancestors of the deceased pro- | 
pnetor, are luvariably preferred to those who are competent 
to offer such cikes to his maternal ancestors only, for the 
first kind of cakes are of superior religious efficacy in ootn- 
parison with the second. 

•2. Those who oiler a larger number of calces of a parti¬ 
cular description are prof nod to those who offer a less 
lumber of cakes of the same description 

3. Where the number of such enkoa is equal, those that) 
are offbicd to nearer aucjators arc preferred to those offered 
to more distant onva. 
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APPENDIX 



SAPINDA, DEFINITION OF. 



(SarvaclhiJcari, p. 595.) 

The word sapinda has been the subject of many a hard- 
fought light. In the history of this word is wrapped up the 
whole history of the law of inheritance. Whether ‘ pinda in 
the compound word f sapinda’ should mean body , or whether 
it should mean oblations , has been the subject of warm dis¬ 
cussion among Hindu lawyers. To Gautama, Baudhayana, 
and the other ancient legislators, it mattered very little 
whether pinda signified ‘ body* or oblations. I say it mat¬ 
tered very little to them whether the sapinda relationship 
was based upon ‘ consanguinity,’ or upon 1 the competence to 
perform exequial ceremonies,” because those who were bound 
by ties of blood lived within the same family precints, and 
were bound also to offer those holy pindas which spiritually 
benefited the deceased. 


The definition of a sapinda may be stated in three sepa¬ 
rate propositions . 

I. A is sapinda to B, if A gives pinda to B. 

II. A is sapinda to B, if A receives pinda from B. 

III. A is sapinda to B, if both give pinda to a common 
ancestor C. 

All the immediate sapindas become so, in accordance with 
the Proposition I. 

Nos. 1, 8, and 15 out of tho sapindas on both the father's 
side, and the mother’s side, become so in accordance with 
the Proposition II. 

All tho rest of the sapindas on both the father’s and tho 
mother’s side acquire that relationship, by virtue ot the 
Proposition IIL 
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TABLE OF SAPINDAS SHOWING THE AMOUNT OF 
SPIRITUAL BENEFIT CONFERRED BY EACH. 


(Krishna Kavnal Bhattacharjea on some Unsettled Ques - 
tions of Succession *under the Bengal School of Hindu 
Law , Appendix I.) 


I\. B. Pindas oi* cakes may be characterized as of three 
kinds. TV hen A gives pinda directly to B, as a son to his 
father, grandson to his grandfather, &c., there the pinda may 
be said to be a direct one; when A only shares with another 
ancestor pindas given by a third to that ancestor, there the 
pindas may be said to be shared by A; for example, A 
shares pindas given by his brother to his father. 

Pindas are called secondary, when they are given to tha 
maternal ancestors of the giver. 


IMMEDIATE SAPINDAS* 

ft 

1. Son gives 1 pinda direct, and 2 shared, 

2. Grandson 1 „ „ 1 n 

3. Great-grandson 1 „ „ none „ 

4. Daughter’s son 1 direct, but secondary, and 2 shared, but 

secondary, 

5 Son s daughters son, 1 direct secondary, 1 shared se¬ 
condary. 

C Grandson s daughter’s son, 1 ditto. none ditto, 


E YriNDAS ON THE FATHER’S SfDE. 

1. Father none direct, 2 shared. 

2. Brother ... ditto 3 ditto. 

3. Brother's son ... ditto 2 ditto. 

4. Brother's sou’s> son ... ditto T ditto. 

5. Father’s daughter’s aon "... ditto 3 ditto secondary. 

6. Brother’s daughter's son ..* ditto 2 ditto ditto. 
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shared secondary, 
ditto ditto, 
ditto ditto, 
ditto ditto, 
ditto ditto, 
ditto ditto. 


2 ditto ditto. 


1 ditto ditto, 
none shared. 


shared. 

ditto. 


brother’s son’s daughter’s son ditto 

8. Grandfather ... ditto 

9. Father’s brother ... ditto 

10. Father’s brother’s son ... ditto 

11. Father's brother’s son’s son... ditto 

12. Grandfather’s daughter’s son ditto 

13. Father’s brother’s daughter’s 

son ••• ditto 

14. Other’s brothers son’s daugh¬ 

ter’s son ditto 

15. Great-grandfather ... ditto 

16. Grandfather’s brother ... ditto 

17. Grandfather’s brothers son ... ditto 

18. Grandfather’s brother’s son’s 

son ••• ditto 

19. Great-grandfather’s daugh¬ 

ter’s son ... ditto 

20. Grandfather’s brother’s daugh¬ 

ter’s son ... ditto 

21. Grandfather’s brother’s son’s 

daughter’s son .., ditto 

As regards sapindas on the mother’s side, none of the 
pindas given by them are shared by the last owner; in their 
case, the consideration is, how many pindas given by them 
are such as the deceased would have given on his own part. 
Therefore, against the name of each sapinda, we place a 
figure to indidcate the number of persons who are the com¬ 
mon recipients from that particular sapinda and the de¬ 
ceased. 


1 ditto. 


1 ditto secondary. 


1 ditto ditto. 


1 ditto ditto. 


SAPINDAS ON THE MOTHERS SIDE. 

1. Mother’s father ... ... 2 pindas that deceas* 

cd would give 


2. Mother’s brother 

3. Mother’s brother’s son 


3 

2 
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4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 

12 . 

13. 

14 . 

15 . 

16. 

17. 

18. 

19. 

20 , 


21 , 


Mothers brother’s sod’s sod 
Mother’s sister’s son 
Maternal uncle’s daughter’s son 
Maternal uncle’s son’s daughter’s 
son * 

Mother’s grandfather 


<SL 

1 

3 secondary. 

2 ditto. 

1 secondary. 

1 pinda given by the 
deceased. 


Mother’s father’s brother ... 2 

Mother’s father’s brother’s son... 2 given by the de¬ 

ceased. 

Mother’s father’s brother’s son’s. 

son ... 1 ditto. 

Mother’s grandfather’s daughter’s 
son ... 2 secondary. 

Mother’s father’s brother’s daugh¬ 
ter’s son ... 2 ditto. 

Mother’s father’s brother’s son’s 
daughter’s son ... 1 ditto. 

Mother’s great-grandfather ... None ; but receives a 

pinda and is there¬ 
fore a sapinda. 

Mother’s grandfather’s brother 
gives ... 1 pinda given by the 

deceased. 


Mother’s grandfather’s brother’s 
son ... 1 

Mother’s grandfather’s brother’s 
son’s son ... 1 

Mo ther’s great- grandfather’s 
daughter's son ... 1 secondary. 

Mother's grandfather's brother’s 
daughter’s son ... i ditto. 

Mother’s grandfather’s son’s 
daughters &on ... i ditto. 
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WHO TO PERFORM SRADDHA RITES. 



PERFORMANCE OF SRADDHA RITES. 


(SarvadhiJcari, pp. 11£ — 115) 


BENARES SCHOOL. 



Persons competent to celebrate Sraddha rites . 


1. Son. 

а. Eldest son. 

б. Second son, &c. 
o. Adopted son. 

2. Grandson. 

3. Great grandson. 

4. Widow . 

5. Daughter . 

а. Married. 

б. Unmarried. 

6. Daughter's son. 

7. Brother. 

a. Whole brother. 

1. Younger. 

2. Elder. 

b. Half-brother. 

1. Younger. 

2. Elder. 

8. Brother's son. 

9. Father. 

10. Mother . 

11. Son's widow . 

12. Sister. 

13. Sister’s son. 

14. Sapindasra parte jt>a- 

terna . 

а. Uncle. 

б. Uncle’s son, &c. 

15. Samanodakas. 

16. Sagotras, or kinsmen 

bearing the same 
fatuity name. 


17. Sapindas ex parte 

materna . 

a . Maternal grandfather. 

b . Maternal uncle. 

c. His son, &c. 

18. Bandhus. 

а . Father’s sister’s son. 

б. Mother’s „ „ 

19. Father's Bandhus. 

а . Father’s father’s sis¬ 

ter’s son. 

б. „ mother’s sis¬ 

ter’s son. 

c. „ maternal un¬ 

cle’s son. 

20. Mother’s Bandhus. 

a. Mother’s father’s sis¬ 

ter’s son. 

b. „ mother’s sis¬ 

ter’s son. 

c. „ maternal 

uncle’s son. 

21. Strangers. 

a. Pupil. 

b. Son-in-law. 

c. Father-in-law. 

d. Friend. 

c. King, except of 

a Brahmana. 


The rules in the case of female kinsmen are different 

18 
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WHO TO PERFORM SRADDHA RITES. 




(Sarvadhilcari, pp. 119 — 123). 

The rules determining the competency to perform tha 
obsequial rites in the Bengal school, are not materially 
different from those obtaining in the Benares school. The 
following table compiled from Bhavadeva's Treatise* on 
Sraddha Rites, will give a clear idea about them:— 


BENGAL SCHOOL. 

SRADDHA. 

a. — Parvanct, or ancestral. 

b , —Ekoddishta, or individual. 

a. —Parvana, 

1. Son. 

2. Grandson. 

3. Great grandson. 

4. Daughter’s son. 

5. Son’s daughter’s son. 

6. Grandson’s daughter’s son, 

l. —Ekoddishta. 

1. Son. 

a. Eldest Son. 

b. Youngest Son. 

2. Grandson. 

3. Great grandson. 

4. Widow. 

a. Having no son. 

b. Mother of a disqualified son, 

5. Daughter. 

a. Maiden. 

b. Botroi hod. 

c. Married. 

6. Daughter’s son. 

7. Brother. 

a. Youngest uterine brother, 

b. Eldest „ „ 

c. Youngest step-brother. 

, d. Eldest * ,, 


* Bbavwlcva, Cm, Ed., 31 s. 
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8. Brother’s son. 


9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 


a. 

b. 


c. 

d. 


Son of youngest uterino brother. 
» » eldest » „ 

„ „ youngest step-brother. 

)t » eldest „ »• 


Bather. 


Mother. 


Son's widow. 

„ daughter. 

„ „ married. 

Grandson's ividoio. 

„ daughter. 

Grandson's daughter married. 
Grandfather. 

Grandmother. 

Sapindas ex parte paterna. 

Uncles and others. 

Samanodakas ex parte paterna. 

Sagotras (or kinsmen of the same family name.) 

Maternal grandfather. 

Maternal grandmother. 

Maternal uncle. 

Sister’s son. 

Sapindas ex parte matema. 

Samanodakas „ 

Widow belonging to a diffei'cnt caste. 
An unmarried woman living as wife. 
Father-in-law. 

Son-in-law. 

Grandmother's brother. 

Strangers. 

a. Pupil. 
lr Friest. 

c. Spiritual preceptor. 

d. Friend. 
o. Father's friend. 

/. Servants of the same caste living in the 
same village, 


18 a 
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^HO TO PERFORM SRADDHA RITES. 

^he list given by Bhavadeva is essentially the same as 
t at given by Rughunandana. The two authorities differ, 
o\\e\e\, with regard to the competency of the maternal 
fj ancnnothci and great grandsons widow to perform these 
sacred rites. Raghunandana denies this privilege to the 
former and Bhavadeva to the latter.* 



Eldest son. 
Youngest son. 
Grandson. 


1. 


G reat grandson. 

Widow having no son. 

^ idow, mother of a disqulified 
son. 

Maiden daughter. 

Betrothed daughter. 

Married daughter. 

10. Daughter’s son. 

Youngest uterine brother. 
Eldest uterine brother. 
Youngest step-brother. 

Eldest step-brother. 

Ron of youngest uterine brother. 
Ron of elcfest uterine brother. 
Son of youngest step-brother. 
Son of eldest step-brother. 
Father. 

20, Mother. 

Daughter-in-law. 

Son^s unmarried daughter. 
Son’s daughter, married. 
Grandson’s widow. 

Grandson’s daughter. 
Grandson’s son s widow (?) 
Graudfather. 

Grandmother, 
j Paternal uncle, and other 
} s &pii»d:i8. ex parte pater na. 
bainanod a k as e.c parte p i i rrna . 
Pagoilas ( kinsmen bearing the 
same family name.) 
Maternal grandfather. 
Maternal uncle, 
bister’s son. 

Bipindas, ex parte matn'na. 

Ram an od n kft ►, ex parte tna terna. 
Widow belonging to adilfoieut 
Casio. 

An unmarried woman living 
n« wife. 

40. Faihor-in-law, 

Son-in-law. 

Brother grandmother. 


SO 


Pupil. 

Priest. 

Spiritual preceptor. 

Friend. 

Father’s friend. 

48. Servants of the same caste liv¬ 
ing in the same village. 
These forty-eight persons are en¬ 
titled to perform the exequial cere¬ 
monies of a deceased kinsman. 

The. folio wing persons are compe¬ 
tent, in the Bengal School, to per¬ 
form the funeral ceremonies in honor 
of a deceased kinswoman ;— 

1. Eldest sou. 

Youngest son. 

Grandson. 

Great graudson. 

Maiden daughter. 

Betrothed daughter. 

Married daughter. 

Daughter’s son. 

Ron of a rival wife. 

10. Husband. 

Daughter-in-law. 

Husband’s sapindas, ex parte 
pater na. 

Samanodakas of the h usband, 
ex parte jmtevna. 

Sagotras, kinsmen bearing the 
family name of the husband, 
Father. 

Brother. 

6ister’s son. 

Husband’s sister’s son. 
Brother’s son. 

20. Son-in-law, 

Husbands maternal uncle. 

3iunlmrid’a pupil. 

hat her r tauiftnodnkos, kins* 
ne H of the fa the) * family : 
i'\ u l.t. r s fiamaiidJ.' !;as, kina- 
1111 n<! [ he mother’s family, 
-1. Benmed Jiruhmina. 
oi’wcnty-f..ur only,* 


Raghunandana, Suddhi Tatwa, 484. 


0 
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tftfANCE UNDER THE BENARES AND BENGAL SCHOOLS. 141 
(Sarvadhikari, pp. 861 — 5) 

INHERITANCE UNDER THE BENARES SCHOOL 


( SL 


1. Son. 

2. Grandson. 

3. Great grandson. 

4. Widow. 

5. Daughter. 

a. Unmarried. 

b. Married. 

1. Unporvided. 

2. Enriched. 

6. Daughter’s son. 

7. Mother . 

3. Father. 

9. Brother. 

Whole brother. 

1. Associated. 

2. Unassociated, 
Halfbrother. 

1. Associated. 

2. Unassociated. 

An unassociated whole 

brother and an associated 


halfbrother share the es¬ 
tate equally. 

10. Brother’s son. 

11. Sapindas ex parte 
paterna . 

a. Grandmother. 

b. Grandfather. 

c. Uncle and other sa¬ 

pindas up to the 
seventh degree. 

12. Samanodakas. 

13. Bandhus. 

a . His own. 

b. Fathers. 

c. Mothers. 

14. Strangers. 

a. Pupil. 

b. Fellow-student. 

c. Learned priest. 

d. Any Brahmaua. 

e. King, 


INHERITANCE UNDER THE BENGAL SCHOOL, 


I* Son. 

2. Grandson. 

3. Great grandson. 

4* Widow. 

3. Daughter . 

Unmarried. 

b. Having or likely to 
have male issue. 
Daughter’s son. 

. Father. 


8. Mother. 

9. Brother. 

a. Whole brother. 

1. Associated. 

2. Unassociated. 

b. Half-brother. 

1. Associated. 
Unassociated. 

An associated half-bro¬ 
ther inherits with unasso¬ 
ciated whole brother 










INHERITANCE Under THE BENGAL SCHOOL. 
Brother’s son. 


1. Of whole blood. 

2. Of half „ & c . 

11. Brother s grandson. 

12. Sister’s son. • 

13. Grandfather and 
great grandfather, 
with their lineal 
descendants in¬ 
cluding daughter’s 
eon. 

14. Maternal kindred. 

a. Grandfather. 

b. Uncle, &c. 

15. Sakulyas (or dis¬ 
tant kinsmen). 


16. Samanodakas (or 
remote kindred) 

17. Strangers. 

a. Spiritual preceptor. 

b. Pupil. . 

c. Fellow-student. 

d. Sagotra or person 

bearing the same 
family name) in¬ 
habiting the satne 
village. 

e. Persons descended 

from the same pa¬ 
triarch, and living 
in the same village- 
/. Priests. 
g. King. 


TABLE OF SUCCESSION IN ACCORDANCE WITH THE RULES 
LAID DOWN BY MR. JUSTICE DWARKA NAUTH MITTER IN 
THE CASE OF GURU COBINDO SHAHA 12 W. R. F. B. 49. 

(Krishna Kamal Bhattacharjea, p. ix.) 

1. Son. 

2. Grandson. 

3. Great-grandson 

4. Widow. 

5. Unmarried daughter. 

G. Married daughter, having or likely to Lave a son. 

7. Daughters sou. 

8. Father. 

9. Mother. 

10. Re-united whole brother. 

11. Un-rc-united whole brother and re-united half-brother 

together. 

12 Un-re-unitcd 1 alf-brothfer. 
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13. 

14. 

15. 


Brother’s son.* 

Brother’s son’s son.-f* 

Father’s daughter’s son, or the son of a sister, whole or 


half. 


16. Son’s daughter’s son. 

17. Brother’s daughter’s son. 

18. .Son’s son’s daughter’s son. 

19. Brother’s son’s daughter’s son, whether the brother be 

whole or half. 

20. Grandfather. 

21. Grandmother. 

22. Father’s whole brother.^ 

23. Father’s half-brother. 

24. Father’s whole brother’s son. 

25. Father’s half-brother’s son. 

26. Father’s whole brother’s son’s son. 

27. Father’s half-brother’s son’s son. 

28. Grandfather’s daughter’s son, whether it be the whole 

or half sister of the father. 

29. Father’s brother’s daughter s son, whether the whole or 

half. 


80. Father’s brother’s son’s daughter’s son, whether the 

brother be whole or half, 

81. Great-grandfather. 

32. Great-grandmother. 


* The intcrn.il arrangement as among the different kind/* of brother’s 
Bon3 is as follows :— 

fa) Re-united whole brother’s son. 

(6) Un-rc-united half-brother’s son and re-united whole brother’s eon 
together. 

(c) Un-re-united half-brother’s son. 

t The internal arrangement as among different kinds of brother’s son’s 
•one is as follows :—• 

fa) Whole brother's son’s son. 

(6) Half-brother’s son’s son. 

. ? M among father’s brothers also, the rule determining the preferential 
right on the ground of re union is to h" applied, ps in the case of oco’s own 
brethren. 
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36. 

37. 

38. 
89. 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

-.48. 

49. 

50. 

51. 

52. 

53. 

54. 

55. 

56. 

57. 

58. 

59. 

60 . 
Cl. 


(flT 

INHERITANCE UNDER THE BENGAL SCHOOL. I j 

Grandfather's whole brother. 

Grandfather's half-brother. 

Grandfather's whole brother's son. 

Grandfather's half-brother’s son. 

Grandfather's whole brothers son's son. 

Grandfather's half-brother's son's son. 

Grandfather's sister's son, whether the sister be whole or 
half. 

Grandfather's brother's daughter's son, whether the bro¬ 
ther be whole or half. 

Grandfather's brother’s son's daughter's son, whether the 
brother be whole or half. 


Mother’s father, or maternal grandfather. 

Mother's brother, whole or half, or maternal uncle. 
Maternal uncle's son. 

Maternal uncle's son’s son. 

Mother s sister's son, whether the sister be whole or half. 
Mother's brother's daughter's son, whether the brother 
be whole or half. 

Mother's brother’s son's daughter’s son, whether the bro¬ 
ther be whole or half. 

Mother's father’s father. 

Mother's father’s brother, whole or half. 

Mother’s father's brother’s son, whole or half. 

Mother's father’s brother's son’s son, whole or half. 
Mother’s father’s sister's son, whether the sister be whole 
or half. 

Mother’s father's brother's daughter's son. 

Mother’s father's brother's son's daughter’s son. 

Mother’s gra at-grandfather. 

Mother a grandfather’s brother, whole or half. 

Mother’s grandfather's brothers son, whole or half. 
Mother’s grandfathers brother’s son’s son, whole or half. 
Mother's grandfather’s sister's son, whole or half. 
Mother's grandfatker’s brother's daughter’s son. 



62. Mother’s grandfather’s brother’s son’s daughter s son. 

Then come Sakulyas, as follows— 

63. Great-grandson’s son. 

' 64. Great-grandson’s soft’s son. 

65. Great-grandson’s great-grandson. 

66. Great-grandfather’s father. . * 

67. ’ Descendants of No. 66, in the male line as far as the 

sixth degree; the degrees are to be counted exclud¬ 
ing himself. Then such of the descendants of No. 

o 

66, in the female line, as offer pinda to him. 

68. Then great-grandfather’s grandfather and his descendants 

of the same kind as those of N. 66, both in the 


male and in the female line. 

69. Great-grandfather’s great-grandfather and his descend¬ 

ants of the same kind, as those of No. 66, both in 
the male aud in the female line. 

Then the Samanodakas, viz. : — 

70. The seventh ancestor from the deceased, counting his 

v father as one. 

71. Then the'descendants of No. 70, in the v male line and 

such descendants of the daughter’s son kind, as 
• offer pinda to No. 70. 

So on as far as relationship with the deceased can be traced, 

ft B. _The Sakulya relationship extends as far as the sixth 

degree of ascent or descent. 

.See D&yabh&ga, ch. xi., s. vi., para. 21. 

'The Samauodaka relationship extends so far as common de¬ 
scent can be traced. See Vrihanmanu quoted in 
the MItakshara, ch. ii., s. v., para. 6. 

Lastly come the specified strangers. 
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INHERITANCE UNDER THE BENGAL SCHOOL. 

INHERITANCE UNDER THE BENGAL SCHOOL. 
(Sreenath Banerjee) 


1. Son. ;v 

2. Grandson. I* 

3. Great-grandson, j 

4. Widow. 1 

5. Daughter. J 

6. Daughter’s son,t 

7. Father.ll 

8. Mother. 

9. Brother. 

10. --Jg S on. 

11. - .> s grandson. 

* Confer benefit from the moment 
of their birth. 

t Females are incompetent to make 

parvana skradh ; but can offer funeral 
tire, ten pindas , first shradk twelve 
monthly pindas, sapinda-karan, and 
ekoddista saradh. 

X Nearer apindas of a different 
family can offer funeral fire, ten 
pindas, first shradk, twelve monthly 
pindas, sapindakuran and ekoddista 
shrad/o with single oblatipn in par - 
vana shradh. 

|| Can offer funeral fire, ten pindas, 
fir3t shradh, twelve monthly pindas , 
sapindakaran , and parvana shradh 
with double oblations to his ancestors 
which the deceased was bound to 
offer. 


12. Father’s daughters son. 

13. Grandfather. 

14. Grandmother. 

15. Uncle. 

16. -'s son. 

17. -’s grandson. 

18. Grandfathers daughter's 

son. 

19. Great-grandfather. 

20. Great-grandmother, 

21. Fathers uncle. 

22. -’s son. 

23. ---’s grandson, 

24. Great-grandfather’s daugh¬ 

ters son. 

25. Son’s daughter’s son. 

26. Grandson’s daughter’s son. 

27. Brothers daughter’s son. 

28. Brother’s son's daughter’s 

son. 

29. Uncle’s daughter’s son. 

30. Uncle’s son’s daughter’s 

son. 

31. Father’s uncle’s daughter’s 

son, 

32. Father’s uncle’s son’s 

daughter’s son.” 
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TABLE OF THE ORDERS OF SUCCESSION TO THE 
DIVERSE DESCRIPTIONS OF STRIDHAN. 

(Shama Churn Sircar's Vyavastha Darpana, p. 822 .) 


ORDER OF SUCCESSION TO THE PECULIUM OF AN 
UNMARRIED DAUGHTER. 

1. The Whole Brother. 2. TnE Mother, 3. The Father. 

Failing these, her parent’s relations, as they happen to be, succeed 
according to the orders of succession to a childless woman’s property, q. v. 

To a betrothed girl’s- property given by her to her husband,-^First, tho 
husband succeeds; in his default, the above-mentioned heirs succeed 
according to the above order. 


ORDER OF SUCCESSION TO TIIE STRIDHAN OF A MARRIED 
. WOMAN IIAVINO-CHILDREN. 


. To her property received 
at the time of her nup¬ 
tials : — 

1. The unmarried daugh¬ 
ter not betrothed, 

2. The betrothed daugh¬ 
ter, 

(The daughter who 

„ ) has a son, 

' j The daughter like- 
I ly to have a son, 

1 (The barren daugh- 

4 > t^r, 

] The (sonless) wi¬ 
dowed one, 

5. Son, 

G. Daughter’s son, 

7. Sou’s son. 

8. Son’s grand son in 
the male line* 

9. The son of a rival 
wife, 

10. Her son’s son, 

11. Her son’s gran : 
in the male line. 


To that received at any 
time othei • than that 
of her nuptials :— 

( Son, 

1. {Unmarried daugh- 
( ter,; 

{ The daughter hav¬ 
ing a son, 

Tho daughter like¬ 
ly to have a son, 
3. Son r s son, 

4. Daughter’s son 
5. Son’3 grandson in 
the tnale line, 

G.' The son oi a rival 
wife, 

Her son’s son, 

7. Her e-^n’s grandson 
in the male line, 
r l r he barren dugh- 
o ) H 

j The ('.onions’) wi- 
(dowed daughter. 


To then, given by her 
■ fathei •:— 

1. The unmarried daugh¬ 

ter* 

2. Son, ' 

( The daughter hav 
o J ing a son, 

j The daughter like- 
( ly to have son, 

4. Daughter’s son, 

B. Son’s son, 

6. Son’d . grandson in 
the male line, 

7. The son of a rival 
wife, 

8. Her son’s son, 

9 ner son's grandson 
in the male line, 

{ The barren daugh¬ 
ter, 

The son less wi- 
• dowed daugh¬ 
ter. 

19 a 
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SUCCESSION TO STRIDHAN. 

f 

OKDEE OF SUCCESSION TO A CHILDLESS MARRIED 
WOMAN’S STRIDHAN, 


Given by her parents be¬ 
fore marriage, her fee 
or gratuity, or bestowed 
after marriage :— 


1. The whole brother,) 

2. The mother, 


Other than that given by her parents, before 
marriage, her fee or gratuity, or bestowed after 
marriage. 


If married according to 
the Brahma, Daiva, 
Arsha, Prdjapatya, dr 
Gandharva form :— 


If married according to 
the A sura, Rakhasha, 
or Poisliacha form :— 

1. The mother, 


3. The father, 

4. The husband. 


1. The husband, 

2. The brother 

3. The mother, 

4. The father. 


2. The father, 

3. The brother, 

4. The husband. 


SUCCESSION OF HEIRS AFTER THOSE AFORESAID TO ANT 
DESCRIPTION OF PROPERTY OF A WOMAN MARRIED 
ACCORDING TO ANY OF THE EIGHT FORMS. 


5. 


t. 


7. 


Husband's younger 
brother, 

{ The sons of the 
husband's young¬ 
er and elder bro¬ 
thers, 

Her sister's son. 


«, 

9. 

10 . 

11 . 


Her husband’s sis¬ 
ter's son, 

Her own brother's 
eon, 

Her son-in-law, 
The Sapindai . 


12. The Sakutyai , 

13. Samanodakas, 

14. Samana-gotras, 

15. Samana-pravaras. 
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A SUMMARY OF THE LAW ABOUT STRIDE AN. 


(Tagore Law Lectures , 1878 , r pP- 317—$20.) 

The modes in which a Hindu female may acquire pro¬ 
perty are gift, purchase (under which I include every mode 
of acquisition for valuable consideration), inheritance, and 
partition. 


A gift’may be received either from a relation or from a Gift, 
stranger. 

In the former case, the property given always ranks 
as stridhan according to all the schools. To this rule, 
the case of immoveable property given by the husband 
perhaps forlus an exception under the Bengal law. But 
it is doubtful whether it is really an exception ?* 


In the latter case, except in the Benares and the Maha- 
rastra school, where all gifts constitute stridhan , the pro¬ 
perty given becomes stridhan only when received by a 
woman at the time of her marriage.^ 

A legacy is regarded in the light of a gift, and constitutes 
stridhan where a gift from the testator would have ranked 
as stridhan^, 

Ornaments given by a man to hi3 wife, or constantly worn, 
'by her with his permission, though belonging originally to 
him, become her stridhan .§ 



av. jdui set; Dayabkaga, v-u. -it, i, io ; vxueorooke’s Digest Nod 
edn., Vol. II, p. 020; and Venkata Hama Rau, v. Venkata SurVa 
I. L. B., 1 Mad., 286. ya 

t The texts require the gift to bo made before the nuptial fire • w 
it seems that the presence of lire is not absolutely necessary - ai ’ i 
nuptial presents received from strangers bv a girl married in the Br^h 
mie form in which no fire is kindled, would, nevertheless, become h r 
$tridhan. tr 


X See Ram Dulal Sircar t\ Sreemutty Joymonoy Dabey, 1 Morlev ffi 
JudnoNath Sircar v. Bussunt Cooinar Roy Ghowdhry, ]<> W. B.. 2G4 *‘ ° 
§ Gun Joshee Malkoondkar v. Sugoono Lai. 1 Morloy's 
etridhana pi. 3 , 2 Strange's Hindu" Law, 54—86; Smriti 
Vh. IX, Sec. IX, 27, 28. ’ ’ 


Dig.. BSfi, 
Chandrika, 


v 


/ 
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Purchase. 


to a b illow in lieu of maintenance (which ought, 
propei y speaking, to come under the head of purchase, 

for valuable consideration) has been held to come 
within the definition o I'stridhan.* 

Piopeity acquired by purchase would include earnings 
n acquisitions by labor and skill, property bought for money, 
property acquired by exchange, and the like. 

Wealth earned by a woman by the mechanical arts 
during covoiture does not, except in the Benares and the 
Maharastra school, become her stridhan . But if earned 
during widowhood, or during maidenhood, it would be her 
tti idhan under all the schools, as the text of Katyayana, 
which places such wealth under the control of the husband, 
would be inapplicable to such cases. 

Property purchased by a woman with funds absolutely 
belonging to her, or obtained in exchange for other property 
which is her stridhan , is her stridhan according to all the 
schools, it being evident that though such property is not 
expressly mentioned as one of the different sorts of 
peaulium, it is really her original stridhan transformed 
into another shape.f So also property obtained by a com¬ 
promise in consideration of her giving up any rights in 
relation to her stridhan would be her peculium. But pro¬ 
perty acquired with the accumulations of the income of her 
husband’s estate would not constitute her stridhan , but 
would form part of the corpus of that estate^ A distinction, 
however, has been drawn between property acquired with 
accumulations of the income, and that acquired out of cur¬ 
rent, that is the year's, income ; and it has been heldll that 


* Mutf 
m is., na 

t Sec 
292. 

% SiMJ 

Ij 8 m 

8S0 ; Bli 

9 Mm;. 
H., 1GD. 


Urn :i Koonwnr r. Mnr amut Tcjoo Rood war 5 W. R. 

; XcIlAMutnam 1 ”• MnrakUhuanmal, 1. T,. i Mad. ICG. ** 
Ltir.nmna T!. ...r <U:ur n, Ivalii Chum Singh, 19 VY\ 

Chundrnbnlco Do! in v. Mr. Brody, 9 \V\ n [ . xr 1Jr/iamnfc 
ti Dace v Clovidry Bholauath Thakoor, 21 W. R., n;g. 
nutty Paddomoi^je D • •. 

; a !ho Sreoni' ;ty Soo'rjooino toy Dosflro v. Itanebuudoo Mnilick 1 
1, A., 123 ; bui see Gouda K'-oer v. Kuoer Oodey Ringh, H b, 
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over this latter description of property a widow has the 
same absolute right as over the income itself. 

Where property had been inherited by a widow from her 
husband and afterwards confiscated by Government, such 
property, on being subsequently granted to the widow by a 
sunnud from Government, was held to rank as her stridhan* 

As regards property acquired by inheritance, the decisions inheritance, 
and the original authorities agree in laying down the rule 
that in Bengal it constitutes stridhan in uo case, and that, 
according to the Bombay school, it becomes stridhan in all 
cases, except that of property inherited by a widow from her 
husband. The law of the other schools on this point, as 
expounded by a considerable body of decisions seems to 
agree with that of Bengal, as regards property inherited 
from males ; but as regards property inherited from a female 
the law of those schools is not yet fully settled. 

The share which a woman obtains on partition is her Partition. 
stridhan according to the Benares and the Maharastra 
school, but it does not rank as stidhan according to the 
law of Bengal. The law of Mithila and that of Dravida 
are not very clear on the point, but there is reason tor 
thinking that they do not differ from the law of Bengal. 

As a consequence of the doctrine that only some particular Burden of 
descriptions of property belonging to a woman constitute pJ3^erty ia° 
her stridhan , it has been held that burden of proving be 

that any property belonging to a woman is her peculium 
lies on the party making such special allegation,^ 


* See Brij ludur Bahadur Singh v. Ranee Janki Kocr, 1 C. L. R., 818. 
t Srcemutly Chundcrmonee Dossec v. Joykissen Sircar, 1 TV. R,, 107, 
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Husband’s 
rights over 
wife’s strid- 
lian. 
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152 LAW ABOUT STRIDHAN. 

{Tagore Law Lectures , 1878, pp. 330—331.) 

I he light to use a womans stridkan is personal in her 
husband.* Accordingly it has been held that though the 
husband might have applied such, property to the pavmenfe 
of a debt to procure his discharge from arrest in execution 
of a decree, his creditor has no right to seize' it.f 

So also, though the husband may use the wife’s stridkan 
in order to relieve from distress any member of his family, 
such member has no right to use it for such purpose. 

The question whether a woman has absolute power of 
alienation over her stridkan was considered, by the High 
Court of Madras in Doe dem Kullammal v. fcuppu Pillai£ 
' and the Court answered it in the affirmative. And though 
in a subsequent .casei! the Court remarked that, considering 
the perpetual dependence of women, it could not, “ without 
the greatest consideration, conclude thai a woman can, with¬ 
out the consent of her husband, during coverture, absolutely, 
alienate even her own landed property yet,'considering that 
the authorities are clear on the point, and-that the text of 
Katyayana cited above§ expressly gives to women the power 
of alienating immoveable property, there seems to- be very 
little room for any doubt on the subject, as regards the 
saudayika stridkan. 

Tn a still later case,IF the Madras High Court has held, 
that the proposition that what is acquired by a woman 
during coverture belongs to her husband, has no foundation 
in Hindu law, and that the contrary of that proposition is 
unquestionably true. 

I\can the husband bind the wife by his dealings with 
her property. Thus, in a recent case** before the Privy 
Council, it was held that a husband‘could not affect his 
wife s rights over her property by any engagements he 
might enter into with reference to it. 

In cases of dispute with the husband’s creditors, the 
burden lies upon tho wife to prove that any particular pro¬ 
perty is her stridkan and docs not belong to her husband.ff 



* Smriti Chaudjrika, Ch. TX. Sc 1 f, 17. 


r » ***• . J 1 Mad., 85 

II Drintnhiri I'.avnpparass v. Mallnpu'di IJayudu, 2 Alad ICO 
§ Sow pp. 322, 323. * 

Rumnsniiii l: ;y;itchi v. Virasami Padciyat/dii, .3 Mad 278 
Ubu infer Coy v. Umtru Monee, 23 W. 1:., HI. ' 
tfU. ry Lam6 v. Mn.-mt. (lovind Money, H. D. ,\. R. (Beiurl 1852 
p. 125 ; Biojo Mohim My tee v. MusM. Radhu, K<x maroe, W. II. (JSGld.G" 
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A SYNOPSIS, 

OB, 

GENERAL SUMMARY 

OF THE 

HINDU LAW OF ADOPTION. 

(By J % C. C. Sutherland , Esqr. Translator of the Dattalca 
Chandrika and the Dattaka Mimansa.) 


The Hindu Law of Adoption may bo classified under the 
following heads. 

1st. The qualification and right to adopt. 

2nd. The qualification and right to be adopted. 

3rd. The form to be observed in adoption, and the effect 
of its omission. 

4th. The effects of adoption. 

5th. Special rules. 

It should be premised, that in the present age, amongst 
the various subsidiary sons* recognized in codes of law, 
according to the authority of writers, confirmed by practice, 
only those technically denominated, the son given Dattaka 
or Dattrima) and son made, (Kritrima or Krita) are capable 
of being affiliatedf. The author of the Dattaka Chandrika , 
indeed admits the son given alone.—In effect however, with¬ 
out any great latitude?, a son self given, and a son re¬ 
jected, might perhaps be included* under the general 
denomination of the * sou made/ the K ritrima or Kritajmtra 
(vulgarly called ‘ Karta puter’): and it should not be omitted, 
that in treatises of law, the term Dattaka , or son given is 
sometimes used to denote an adopted son generally. 


* Rec these enumerated in a Not j to Para 33, £jct, I., D, M. 
t v. Notes t. and U. subjoined, 

X v. Note III, subjoined. 


v. D. If. 
Section I. 
Para G4. G6. 

v. D. Oh. 
Section 1. 
Para 9. 


20 





D. M. Sect. 
1. Para 3. 

1). Ch. Sect. 
I. Para 3. 


D. M. Sect.. 
I. Para 6. 


D. M. Sect. 
I. Para 13. 

D. Ch. Sect. 
I, Para 6. 


D. Ch. Sect. 
VI. 

*. 


D. M. Sect. 
I. Para 15. 0. 

I). Ch. Sect. 
I, Para 7, 


D. Ch.Sect. 
I. Para 24. 

X). M. Sect. 
,T. ParaJLG. ct 

• eeq. 


LAW OF ADOPTION. 
HEAD FIRST. 


The Qualification and Right to Adopt, 

The primary reason for the affiliation of son, feeing the 
obligatory necessity of providing for the performance of the 
exequial rites {a), celebrated by a son, for his deceased father, 
on which the salvation of a Hindu is supposed to depend, it 
is necessary that the person proceeding to adopt, should be 
destitute of malt) issue, capable of performing those rites. 
By the term issue, the son's son, and grandson, are includ¬ 
ed. It may be inferred, that if such male issue, although 
existing, were disqualified, by any legal impediment, (such, 
as loss of caste,) from performing the rites in question, the 
affiliation of a son, might legally take place, 

A doubt might be entertained,* as to the validity of an 
adoption, by one not being in the order of the c Grihi’ (the 
house-holchr or married man), or by a blind,' impotent, or 
other person, disqualified from inheriting. The more cor¬ 
rect opinion, however, appears to be, that an adoption, by 
any of the persons described, would be valid : though it seems 
reasonable, that the affiliation, of one excluded from inheri¬ 
tance, should confer no right of succession on the adopted, of 
.which the adopter is debarred by law. 

The same reason, which imposes the necessity of adoption 
on a man, not equally applying to a woman, the latter, (at 
least such seems the more accurate and prevailing doctrine,) 
is incapable in her own right of adoption^ though, it is 
admitted that by his sanction^ she may affiliate on the part 
of her husband, a son who would necessarily be filially related 
to herself. Nan da Pan'difa denies generally the authority 
$f a widow to adopt, assigning a reason, by no moans'satis¬ 
factory, that the assent of her husband is impossible : but it 


faT See 1 Moore, I. A. C*. 100. 

KJ *v. Note }V. subjoined. 

t v. Note V. subjoined. X v * VI. subjoined. 
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LAW OF ADOPTION. 


. 


is reasonable to admit, consistent with practice, and the 
opinion of other authors, the validity of an adoption made 
by a widow, under the sanction of her husband written or 
for mall) expressed during his life time, and perhaps, in some 
places under that of kinsmen ( b ). 

HEAD SECOND. 

The qualification and right to he Adopted. 

The first, and fundamental principle is, that the person 
proposed to be adopted, be one, who, by a legal marriage 
with his mother, might have been the legitimate son of the 
adopter. By the operation of this rule, a sister s son, and 
offspring of other female, whom the adopter could not have 
espoused, and one of a different class, are excluded from 
adoption. In the present age, marriage with one, unequal 
in class, is prohibited. 

Nanda Pan'd'ita declares, that a woman may not affiliate 
a brother s son: if his opinion be correct, it might be 
consistently argued, that, where a woman is proceeding 
to adopt with the sanction of her husband or kindred, she 
must not select generally, one with whose father she could 
not have legally married. 

It is an obvious inference, that the persou selected should 
bo exempt from any disqualification, which might prevent 
him fulfilling the purpose of the adoption.—It has been 
intimated by writers on law*, that proximity of kindred 
ought to determine, the choice of an adopted son. But, 
though Nanda Pan'd'ita extends this principle with 
elaborate minuteness, if can not be regarded, as a rigid 
maxim of law, vitiating the adoption of a remote, where a 
near kinsman,—or of a stranger, where a relative,—may 
exist. The right however, of a whole brother’s son, to be 
adopted in preference to any other person, where no legal 

(6) So hold in A Mad H. C. Hop, 20G. 

* VaBISH’IHA, 64 l r -N AKA. 
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D. M. Sect. 
V. Para 16. 
et seq. 

D. Oh. Sect. 
II. Para 8. 


D. M.Scct, 
II. Pai;a 33, 
34. 


P. M. Sec*. 

11. Para II. 

12. ct seq. 


D. M. Soot. 
II. Para 28 
37. 

D. Cli.Sect. 
I. Para 20. 
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Mitafoiara*, 
DvoaiUj, Nir - 


nayct. 

D. M. Sect. 
IV. Para 1. 3. 

D. Ch. Sect. 
I. Para 29. 

D. C1l Sect. 
HI. Para 17. 

D. M. Sect. 
IT. Para 37. 


38. 

D Ch. Sect, 
I. Para 28. 

D. M. Sect. 

I. Para 30. 

D. M. Sect, 

II, Para 44. 


D. AT. Sect. 
IV. Para 9, ot 
seq. 

D. Ch. Sect. 
I. Para 7, 31. 
32. 


<SL 


impediment may obtain, seems to be generally admitted, and 
may be regarded as a received rule of law. 

An only sonf cannot become an absolutely adopted son 
( Sud’ka-Dattaka) but, he may be affiliated, as a> Dwyd- 
mushydyana, or son of two fathers. In this case, the reason 
of the prohibition,—viz. extinction of lineage to the natural 
father,—would not apply. An only son of a whole brother 
accordingly, if no other nephew exist for selection, must be 
adopted by his uncle, requiring male issue, and is son of 
two fathers. The same person can not be adopted by moro 
than one individual, except in the case of one nephew, by 
several uncles, the whole brothers of his natural father. It 
may however be inferred, that a legal impediment would exist, 
to the affiliation, by an uncle of a nephew, whom his father 
had given away in adoption, as a * SucI'Ilcc Dattaha / who 
retains no filial relation to his natural fathor. 

To render the adoption valid and complete, it is necessary, 
that the person adopted should assent, or being a minor, be 
given by a competent party;}: On the subject of the legal 
ability, to give a son in adoption, some diffieiilty exists in 
extracting acousisteut doctrine.il The more correct opinion 
appears to be—1st. That, the father may give away his minor 
son without Iho assent of the mother, though it is more laud¬ 
able that be should consult her wishes.—2nd, That, the 
mother generally is incapable of snob gift while the father 
lives.—3rd. That, she, however, on her husband’s death, may 
give in adoption her minor son, and even during the life of 
that person, in case of urgent distress and necessity. A man, 
who had permanently emigrated, ontered-a religious order, 
or become au outcast, being civilly dead, would be regarded 
as virtually deceased. 


* Trar3. on Inh. Chop. I. Scot. XI. $ 3G. 
t*Notc VII. snbjojnla. 

I v. Note VIII. fliibjoinfed. 

D v. Note IX, 





Discrepancy of doctrine amongst some writers, and the 
silence of others, have left doubtful, the determination of 
these questions ;—1st. Whether the adoption of one, who has 
attained any particular age, is barred ; 2nd. Whether the 
performance, in the family of the natural father, of any, and 
what particular initiatory rites, constitutes an insuperable 
objection to, being adopted. 

On the subject of these questions, a passage attributed to 
the Kdlika-plirdna, (the authenticity and meaning of which 
are contested) is usually cited* According to Jagannatha, 
the compiler of the Digest, this constitutes an absolute 
prohibition, against any adoption whatsoever, of one, whose 
age* exceeds live years, or on whom, the initiatory rite of 
tonsure {a), may have been performed in the family of 
his natural fatherf. And in a easej in which the adoption 
of one older than five years, was contended to be illegal, on 
the opinion of its Pandits ,—declaring according to the 
Hindu law, as received in Bengal , the adoption of such 
person to bo legal, provided, the initiatory rites ( sanskdra ) 
in the family of the natural father have not been, and in 
that of the adopter be, performed—the Sadder Dewdni 
Adawhit appears to have determined the following points, 
as applicable to Bengal , where it should be observed, the 
Dattalu form of adoption chiefly, if not solely, prevails.!!— 
1st. That, adoption is restricted to no particular age. —2nd, 
That; one initiated in tonsure iu the name and family of his 
natural father, is incapable of adoption.—3rd. That, the age 
of the person selected for adoption, must be such, as to 
admit of the ceremony of tonsure being performed in the 
adopters name and family. 

* v. D. M. Sect. IV. Para 22 ; ct D. Ch. Sect. II. Tara 25. 
f v. Digest Ch. IV Sect VIII. 

j . v. Printed reports on select oases.— KebU' 1 * NAbakn vcr4us ,-Mir. 
B’JU 0 BINE 8 £KE.~ Cauj&e No. 22 of ISO'*. 

(a) See 1. Marl. Dig. 20, 21. 

U v. Note X, subjoiued. 
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The limitation of adoption to any particular age, is thus 
over-ruled : but without presuming to question, as applica¬ 
ble to Bengal, the accuracy of the other two points of law, 
resulting from the decision referred to, there is no impro- 
priety in expressing a doubt, whether they can be received 
as constituting a general rule universally decisive on the 
questions, which they regard.—1st. Such rule would be at 
variance with the doctrines, of the Battalia Mimdnsd and 
Battalia Glia n dr ilea as detailed in a note subjoined."*"—2nd. 
The authenticity of the passage, attributed to the Kalilca - 
purdna, on which the opinion of Jagannatha, and the 
./ andits of the Sadder Bewani is founded, is justly denied, 
and it is interpreted, as admitting the adoption of one, 

although initiated in tonsure, by his natural father,_ 3rd. 

The received definition of the Kritrima son, and ' parti¬ 
cularly the mode of affiliationf current in the Mait'hila 
country, obviously refer to one of years somewhat mature, 
who, if not necessarily, would mostly, be initiated in tonsure,' 
by his natural father : and the adoption of such person is 
certainly justified by practice, obtaining in some parts 
of India. 

The difficulty or rather impossibility, of defining any 
unvarying principles, universally decisive on the questions 
referred to, is obvious. The most general and consistent 
rule, which presents itself, is thisj.—Any person, on whom 
the adopter may legally perform, the Upanayana rito.ll 
is capable , of bemg affiliated as a Battalia son : while one, 
not so qualified, may be lawfully adopted as a Kritrima 
son. 


* Nofo XI. 

t Fee that propoxiT:<7vtrl l.v ; ,i ra Mum in NotoXVr 
t r. Notfl XII. subjoined. 

j| For the rules,, perf nnin : tbc ino <i£ fjiana t/ana, consult P Oh 
to Soot. II. Para 31: aim 'or tho < -mn nion and order, of t.V cliJTcri-ifc 
initiatory rilc*i, sec D. M. ao.o to Sect. IV. Pura 23. 
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HEAD THIRD. 

The fovnYi to he ohsevved in A.doption ( and the effects of its 
Omission . 

Regarding the mode of adoption, a text of Vas'isht’ha, 
is most usually cited. This enjoins, that, the party proceed¬ 
ing to adopt, should previously give notice to the ruling 
power ( Rdjd), and after having invited kinsmen, should 
complete the adoption, by the observance of the prescribed 

solemnities, viz. a burnt sacrifice, and recitation of the pre¬ 
scribed prayers. The forms, propounded at greater length 
by Sajnaka, Virdd’ha Gautama, Baud’h'ayana, and 
other primitive writers, essentially conform with this of 
Va'sisht v, HA. The former provide for the attendance of 
Brahmanas , and an officiating priest, to demand the son to 
be given. 

The expression ‘ Rdjd ' has been explained by commen¬ 
tators, to signify the chief of the town or village. They seem 
however agreed,* that, the notice enjoined, and the invitation 
of kinsmen, are no legal essentials to the validity of the 
adoption, being merely intended, to give greater publicity to 
the act, and to obviate litigation, and doubt, regarding the 
right of succession. 

The form propounded by Vas'isht’ha, and more parti¬ 
cularly those by the other holy writers, in pursuance of the 
Works of eminent authors, may be correctly regarded, as 
referring exclusively to the son givenf; the adoption of a 
KritHma son, being held to be valid, without the observance 
of any particular form or solemnities.* 

Should a son be adopted, without the observance of 
prescribed form, his filial relation would not be established, 
but he would be entitled to assets sufficient to defray the 
expence of his marriage. • 

*~v. Nate XIII fT. Note XIV * t v * Notes XV ‘ & XVL 
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The Dattalca adopted son, except perhaps in the case of 
a nephew, affiliated by an uncle, must be.initiated in certain 
rites, in the name and family of his adoptive father, and the 
Kritriraa son, in some instances may, but in allseed not 
necessarily be so initiated.* The question as to the parti¬ 
cular rites, required, has already been discussed under tho 
preceding head. 
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HEAD FOURTH. 

The Effects of Adoption . 

The legally adopted Dattalca , or son given, in all cases 
is, and the Kritrima , or son made, in some instances may 
be, invested with every filial right, in respect to his adoptive 
father, of whose family he becomes a member.f 

The Dattalca adopted son ceases, to have any claim to the 
family or estate, and is incapable of performing the funeral 
rites, of his natural father, except, where affiliated as a 
Divy&mushycbyana or son of two fathers. This rule would 
not apply to the Kritrima adopted son, who would be 
necessarily the son of two fathers^, unless (if such case could 
occur,) where, wholly uninitiated in the family of his natural 
family. 

The adopted son cannot marry, any kinswoman related 
to his father and mother, within the prohibited number of 
degrees, as his consanguineal relation, endures ; nor the sou 
of two fathers marrying in the general family of either. 

The adopted son not only inherits of bis adoptive father, 
but likewise lineally anu collaterally!!, of the near and distant 
kinsmen of that person. He likewise represents the real 
legitimate son, in relationship to his adoptive mother, whose 
ancestry are his maternal grandsircs. The rule however, now 
suggested, would not apply to tho. Kritrima son, as usually 
adopted in the Mait'k&a coumryg. 


“ * Note XVII. 

t v. Note XVIII. t Note XIX, || ?, Note XX, § v. Note XXI, 
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LAW Ob' ‘ADOPTION-. 
HEAD FIFTH. 

Special Rules. 


Firstly.—Regarding the Dwydmushydyana. 

The adopted son may retain filial relation to his natural 
father, in which case, ho is called a Dwydmushydyana, or 
son of two fathers. This double filial relation proceeds from 
a special agreement, between the adoptive and natural father, 
at the time of adoption, or may exist without such agreement, 
as mostly, if not always, in the case of the Kritrima adopted 
son, who is not alienated ‘by his natural father. In the 
first case, such son is denominated a complete (nitya), in 
the second, an incomplete (anitya), Dwydmushydyana. 

The adopted son, who is son of two fathers, inheritS’tho 
estate and performs the obsequies of both fathers, but, the 
relatiou of the issue (exceptin the case of the Kritrima son, 
as usually, affiliated in the Alait* hila country), obtains ex~ 
clusively to the family of the adoptive father. 


Secondly.—Regarding the succession of the adopted Son. 

Thirdly.—Regarding the succession of co-e.cistent Legiti¬ 
mate and Adopted Sons. 

WHERE, subsequent to an adoption legally made, a login- 
matoson is born to the adopter, the adopted so.n, at a division 
of heritage with such son, receives a quarter share according 
to the Dattaka Chandriha A distinction however obtains 
in the case of the D^tcydhiu.d\ydyana.~-Fromnn obscure part 
of that work, it would appear, to .be the doctrine of its au¬ 
thor, that such son, would only take half the share, to whi. h 
the son absolutely adopted, would be entitled, in participating 
with a legitimate son, subsequently born.- -On the same prin¬ 
ciples, this author appears to provide that, where legitimate 
issues is subsequently born to the natural father, the D <ya- 
mushydyana only takes iu the state of such father, the half 
ot the share of a legitimate son. 

* v. Note XXII, subjoined. 
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kritrima form of adoption. 

(A ci it ical Lssay on the Hindu Law of Adoption by A 
Hindoostani Hindu Vakeel, pp. 174—177.) 

Of the twelve descriptions of sons, viz., “ the son begotten 
by a man himself in lawful wedlock, the sou of his wife be¬ 
gotten in the manner before mentioned, a son given to him, 
a son made or adopted, a son of concealed birth, of whose real 
father cannot be known, and a son rejected by his natural 
parents, are the six kinsmen and heirs,’’ —Menu, Chap. IX, 
sloka 159.) 

The son of a young woman unmarried, the son of a preg¬ 
nant bride, a son bought, a son by a twice-married woman, 
a sou self given, and a son by Sudra, are six kinsmen, 
“but not heirs to collaterals.”—)Memi, Chap. IX, sloka 160.) 

imbrHtwfe- i 

(Menu Sangliita, Chap. IX, sloka 159, p. 568.) 

nrerps- rtW'W’ri 

('lean Sanghito, Chap. IX, tloka 160, p. 569.) 

The author of the Dattaka Chandrika, on the authority of 
a passage attributed to Aditya Purana, holds that, at tho 
present Kali age, among the substituted sods tho dattaka 
son is only valid— (vide Sec. I, v. 9, Dattaka Chandrika). 
The author of the Dattaka, Mimansa. on tbc other hand, on 
the authority of Parasara, holds that kritrima son is alno 
valid. 

c^zpsft^ ’T*” Rf?t **Sr i 

■The term giv< o is inclusive also of tho sons n ado, on 
account) of o text, of Parnsora on the occasion treatiug on 
the law of the Kali nge. ’—(Dattaka Mimansa, Sec. I, v. 65.) 



Now, I ask our Hindoo lawyers, whether the author of the b 

l^attaka Ghandrika was right in allowing Parasarato be over¬ 
ruled by a passage of Aditya Purana ? Are not Puranas 
always inferior to Smritis ? Even texts of sages other than 
Menu ofight not to have overruled Parasara, for it is stated 
iu Parasara Sanghita: The Dharmas enjoined by Menu are 
“ assigned to the Satya Yoog ; those by Gotama, to the Trita ; 
those by Sancha and Lichita, to the Dwapara ; aud those by 
Parasara to the Kali Yoog . > 

“ sis • 

Tine? *rw fSrfroi: nrfn?!? *f4ts” 

So it will be seen that, even admitting Menus superiority 
over all sages, kritrima son ought to have been declared 
valid, as Parasara ordained, for he is not inconsistent with 
Menu ; and besides that, he is the lawgiver of the Kail Yoog ; 
and our present legislature, represented by the late Lord 
Dalhousie’s Council, indirectly admitted that fact by passing 
the Hindoo Widow Remarriage Act. Of all the inhabitants 
of India, Bengalees, who raised such a clamour for the siip- 
periority of Parasara in the Kali age, would, I think, be 
ashamed of disallowing Parasara, by the authority of Aditya 
Purana, or any other authority than that of Menu. We learn 
from Sutherland and other English writers that kritrima 
form of adoption is only prevalent in Mithila, and has become 
oxtinct in other countries. 

If tlie kind of sons we so often meet among the lower castes 
in Bengal, called pihikputtra , who are in every vay treated 
as adopted sons and about whom we find no litigation, 
because they have no patrimony worth fighting for to inherit, 
do not come withiu the category of Kritrima son, I must 
then join with the English writers to say that the Kritrima s • 
form of adoption is only prevalent in Mithila. This system 
of adoption does not certainly now obtain among the zemin- 

21 a 




LAW OF ADOPTION. 



ais -^ en S a l* I now proceed to consider what are the 
lights of a kritrima son in the provinces of Mithila, and how 
a luitiima adoption may be effected. No ceremonies are 
necessary to constitute a kritrima adoption, the agreement 
of the parties being alone sufficient —Kalyan Singliv. Kripa 
bingh (Sel. Rep., Vol. I, new edition, p. 11). 


I he prohibition with regard to the adoption of a sister's 
son does not apply to the case of kritrima form of adoption ; 
JI1(t it effects no change either of paternity or of maternity ; 
thcie is merely an arrangement between the adopter and the 
adopted, with the addition of certain legal rights of inheri¬ 
tance and legal duties—wefe Chowdhury Parmeshar Putt 
v. Iianooman Datta Ray (Sel. Rep., Vol. VI, p. 235, new ed). 

A kritrima son, in some instances, may be invested with 
every filial right. The kritrima son, as usually affiliated in 
Mithila country, would, indeed, take the estate of his adop¬ 
tive father. (See note 18, Sutherland's Dabtaka Mimansa 
and Dattaka Chancjrika.) But a son affiliated in kritrima 
form by a widow, is not regarded as related in any way to 
her husband, and merely succeeds to her exclusive property. 
(See note 5, and see also notes 15 to 21, Dattaka Mimansa 
and Dattaka Chandrika.) I do not find any reason for hold¬ 
ing that the kritrima adopted son would succeed to his 
adoptive mothers property, and not to his fathers, or to 
that of the adopbive father and not to the mother’s, or, in 
other words, that lie should only succeed to the property of 
the adopter. 

In the case of The Collector of Tirhoot on behalf of the 
Court of Wards v. Ilari Prasad Malmnta (W. R, Vol. VII, 
p. 500), it was held, that a Hindoo widow in Mithila has 
power to adopt a sou in kritrima form without her husband's 
consent; but such a son would not succeed to the property 
left by the husband of his adoptive mother, but would he 
considered her son, and entitled to succeed her only. It wa? 
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further held, that such a son does not lose his position in his 
own family. I do not see any reason for making this distinc¬ 
tion unless one would attempt, like the pandits of old, to 
overcome clear passages of Hindu law, too stubborn for 
other manipulation, by the often baseless allegation of custom. 
If kritrima system of adoption is allowed to prevail, let the 
kritrima son take the property as Menu ordains — 

“ -d?5T CWPil fiffsWTT sSTfWl- 1 

?*rr wn cmfH srrwstfiw / ’’ 

(m c?tt^ s> ' 5 wt<r i ; 

The son of the body and the son of the wife will divide the 
“ property between themselves, left by their father. As for 
“ the other ten sons, let them take the property as enumerat- 
“ ed those last named being excluded by any one of the 
“ preceding.” According to sloka 159, Chap. IX. kritrima 
son stands fourth in the list; so, in the absence of an adopted 
son, he (the lcritrima) ought to be entitled to all the legal 
rights given to an adopted son. He ought to be allowed to 
take not only the property of his adoptive mother’s husband, 
but being within the first six of Menu’s enumerations, like 
an adopted son, he ought to take the property of his adoptive 
father’s relatives, both sogotra and asogotra. (Vide Cal. 
Uw Rep., Vol. IV, p. 538.) 
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MINORITY AND GUARDIANSHIP. 

MINORITY AND GUARDIANSHIP. 

(Mayne pp. 187—192.) 

§ 188. Minority under Hindu law terminates at the age 
of sixteen. There was, however, a difference of opinion'as 
to whether this age was attained at the beginning, or at the 
end, of the sixteenth year. The Hindu writers seem to take 
the former view (a), and this was always held to be the law- 
in Bengal (b). The latter limit is stated to be the rule in 
Mithila and Benares, and was followed in Southern India 
and apparently in Bombay (c). Different periods were also 
fixed for special purposes by statutes, which it does not 
come within the scope of this work to discuss. These varD 
ances will soon lose all importance in consequence of Act IX. 
of 1875, which lays down as a general rule for all persons 
domiciled in British India or the Allied States, that where a 
guardian has been appointed by a Court of Justice, or where 
the Court of Wards has assumed jurisdiction, minority 
terminates at the completion of the twenty-first year; in 
all other cases, at the completion of the eighteenth year. (cl). 
But the Act is not to affect any person in respect of marriage, 
dower, divorce, or adoption. 

§ 189. GUARDIANSHIP. —The Hindu law vests the guar¬ 
dianship of the minor in the sovereign parens patrice. 
Of course this duty is delegated to the child’s relations. Of 
these the father, and next to him the mother, is his natural 
guardian. In default of her, or if she is unfit to exercise the 
trust, his nearest male kinsmen should be appointed, the 

(a) 1 Dig- 203; 2 Dij;. 115: Mitukslmra on Loans, cited V. Darj>., 770; 
])uv:i lUuvrm ii'. 2. § 17. note : Dattivka Mirnan-u. iv. § 47. 

(fa') 1. \V . l‘>3 • 2 W. M:. N. 220. 2ss, note ; CitHych/urn TUivuiqo- 

huttij. 1U B. R. H. 231 ; 9. 0. lo Suth. 110; Mothovr Atohun v. Surcndro, 1 


Pal. urn. 



I hi sup. ; 1 Strft. II. I/. 72 : 2 Strn. II. L. 70. 77 
I). 114 (136) : Shirji v. Ua(u, 12 Bom. H. P. 
, SvrjXi, 3. All. 50& 


Lachman 
281, 200. 






MINORITY" AND GUARDIANSHIP. 


paternal kindred having the preference over the mater- 
nal (e). Of course, in an undivided familv," governed by 
Mita kshhra law, the management of the whole property, 
including the minor’s share, would necessarily be vested in 
the nearest male., and not in the mother. It would be other¬ 
wise where the family was divided ( f). But this would not 
interfere with her right to the custody of the child itself (g). 
A mother loses her right) by a second marriage (h) 9 and a 
fatherdoses his' right by 'giving, his son in adoption (i). And, 
of course, .any guardian, however appointed, many be re* 
moved for proper cause (lc). Little or nothing is to be found 
on the subject of guardianship in works on Hiudu law. The 
matter is principally regulated by statute (l). 

•j§,190. The right’of the guardian to the possession of the 
infant is an absolute right, of ‘which he cannot be deprived, 
‘‘even hjv the desire of the minor himself, except upon suffi¬ 
cient grounds. In the case of parents, especially, ii is obvious 
that the custody of their child is a matter of greater moment 
to them than the custody of any article of property. Cases 


CO Menu, vilj. § 27 ; ix. § 146. 19»Vl\)l ; 3 Dig.* B4 2—644 ; F. MacN. 36 ; 

1 Qtra. T i. L. 71 ; 2 Stra. 72-- 75 : Gungahm v. O > -.//•;»<< i Mad. l\:o. 
of l&vt, 100 ; l W. MacN. 103 : Mooddookrlshvu v Tnndu jy*>•»;_»/. Mad. l»w. of 
1 w'»2. Iu5 ; Muhtahuo v. Gnn^h, S. 1\ of S54, Si’!', l.nuer Mithila law, 
how-ver. it has been he! 1 (ha*- Cm: mother v *nti< to* _ . ; > ii J 
person of In. r minor son in juvicvoiva to tl-Vjfathev. Jussoda v. ft Xdti/x, 
lab 4,3. Vh to the he s . . rchu 

lit [10H] ; \W v. St ■•';/. J < ' , v ■ ?, V 1 . ; S. C. 

219 ; £5. ( . 2 In. Jur. 193, Zftv Shto v. Jtuttoujtc, Mdrri.s, Pt. I. 103. 

. C/1 Alimdaminai v. 6D ; v. Poorya- 

perutd, 2 Kt. Dig. 12 ; Gou.uhk<i -i v. (/.’./• Cnl. 219. Hut suu , 

on h!: behalf if the pi^m ; guartilhn uIWa t* do uo, Mokrund befr v. Rantt " 
S. 11. of 1853, 159. 

(y) Kof/lmp v. Jiojr>units. 1). of 7 17. .".'7, . ' ' 

(ZD >S7'0 v. fiuttouji- Morris, i't.’hlul. 

(«“) Lakshmibai v. Shridar , 3 fym. 1. V, 

. (i) " ■ 

aodw/aivc, S. I>. of I860,1.-682 ; Skhrttr v. 14 M. f. A^, 309 f 8/(1. 10 H. 
b. Ib. 125 ; 8. O. 17 Suth 77 : A'u :m7u v. L’lddmt 1 All..549 : J/i.7 v. JJuivc 
* All.. 593. 

<T) Sr • t’i. ot Wards v • tBe*- *. >p- JvXYl < I 1793, J,U nfas.';j. \ | n f * 
1822 ; Mud. Keg, Vof 1S<»4 ; Act XXo 1861 . Bonsai Act, 1 Vof 1870. ,Mi..oni 
not under Court of Wauls. Acts XL of 1858. lV*»f 18 • 2.'Kdurat ioi 
»'ingu of minor?, Acts XXVI of 1804, XXI oi liO", XIV of 18;>S. Aar/i ^, 71 ^ 
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MINORITY AND GUARDIANSHIP. 

however, have frequently occurred in the Indian Courts, 
where the right of a parent to recover his child has been 
contested, on the ground that the parent had changed 
his religion, and was therefore no longer a fit guardian for 
his child; or that the child had changed its religion, and 
was no longer willing to live with its pareut. On the former 
point it has been decided, that the fact that a father has 
changed his religion, whether the change be one to Chris¬ 
tianity or from Christianity, is of itself no reason for depriv¬ 
ing him of the custody of his children. It would be different, 
•of course, if the change were attended with circumstances 
ot immorality, which showed that his home was no longer 
fit for the residence of the child (tyi). But the case of a 
change, or religion by the mother might be different. The 
religion of the father settles the law which governs himself, 
hi? family, and his property. “ From the very necessity of 
the case, a child in India, under ordinary circumstances, 
must be presumed to have his fathers religion, and his 
corresponding civil and social status; and it is, therefore, 
ordinarily, and in the absence of controlling circumstances, 
the duty of a guardian to train his infant ward in such 
religion.” Therefore, where a change of religion on the 
part of the mother would have the effect of changing the 
religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guar ' m. And 
the asserted wish of the minor, also, to change 1 .religion, 
in conformity with that, of the mother, would not necessarily 
alter the case ; unless, perhaps, where the advanced ago of 
the minor, and the settled character of his religious convic¬ 
tions would render it improper, or impossible, to attempt to 
restore him to his former position (n). 



V Koonwam 7 321 : S. <\ 3 \V/m. 219 

flnmrhundtr v. lirojonat!:, 1 0-1. 929. Sc- as lo Vroc< 
Gnu Imh an 1 Ward AN. XIII of 1*71. 
v u n*-n> r. Perry 0. C. 91. 

i. A. 309 ; S. C. 10 


0 )*. 7.V- ■/ " IViy O. C 91 
(,i\ Skiniur v. Onlc. H M.- 


Kulh 77 


: S. (!. 2 1 n. dnr. 193 ; 
« dure. A it 1 A -,f l*(il ; 

B. ].. R. '• 17 
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% \ » x V. •, 

§ 191. The case of a child voluntarily leaving its parents Uifant. 
has frequently occurred where’there ha^.been a conversion. . % 

to Christianity. It seems ^t one' time to have been the \ 

practice of the Churts of Calcutta tfnd Madras to allow the 
child to exercise his discretion, if upon a personal examine 
ation they were satisfied that liis wish was to remain away 
»' frqm bis^parcnts, and that he was capable of 'exercising an V\ s 
\ intel\igeiit’judgment upon the point. The contrary rule 
,«8 for the first time laid down by the. Supreme Court of' 

Bombay, when they directed a boy of twelve years old to bo 
given back'to his father, arid refused to examine him as to ' % 

his capacity and knowledge of the Christian religion, or alg 
to his wish to remain with his Christian instructors (o)./ 

This course was approved by Mr. Justice Patteson, to whom x 
Sir Erskine Perry referred the point (p). That decision .was 
followed in the Supreme Court of Madras in 1^58, in the 
case of Culloor N’arraihsawmy ^q), wheti Sir CJtr.i8to.phcr \ 

RavMiisoh and Sir Adam Bittleston decided that a Hindu 
youth of the age ofifourteen, \vho had gone to the Scottish 
Missionaries, shauld be given up-^to his father, though he , 

* had become a convert to Christianity, and was most anxious 
remain with his new protectors, i similar decision was 
given in Calcutta in 18G3, by Sir M or daunt Wells, where a 
' hoy of fifteen years and two months had voluntarily goue to 
beside with the missionaries (?’). It may also be observed, 
that it is a criminal offence under the Indian Penal Code, to 
entice from the keeping'of its lawful guardian a male minor 
Under the age of fourteen, or a female minqt under the age \ 

°f sixteen (s). • . \ 

Co) R. v. Nesbitt, Perry, 6. C. ] 03. 

(pi lb. p. 10i>. • \ , 

^(7) Hot. Reported. I was counsel for thp missionaries in thecase._ J. . . ' 

0") Rc TTcmiuiuth Bose. 1 Hyde, 311. * 

i (#) >. P. ( . sa. Sill, 803. The consent, or wish, of the minor i$ quite ira- 
Pat,;viak. 8eo cases cited tub loco. Maync’s Commentaries on the Indian 
*^nal Code, 

22 ' I. 
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§ 192. The mother is the natural guardian of an illegiti¬ 
mate child. But where she has allowed the child to be 
separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Especially if the result would be dis¬ 
advantageous to the child, by depriving it of the advantages 
of a higher mode of life and education ( t ), 

§ 193. Contracts made by a minor himself, are, at tho 
utmost voidable, not void. If made for any necessary pur¬ 
pose they are absolutely binding upon him, and they can 
always be ratified by him after he attains full age, either 
expressly, or impliedly by acquiescence, and taking the 
benefit of them (u). He will also be bound by the act of his 
guardian, when bond fide and for his interest, and when it 
is such a3 the infant might reasonably and prudently have 
done for himself, if he had been of full age (v). But not 
where the act appears not to have been for his benefit (w) t 
unless he has ratified it on reaching his majority (x). And 


(<) Jl. v. Fletcher, Perry, O O. 109 ; MiltibhayL v. Itotlckaraii , Mud. Doc. of 
18f>0. 154 ; Lai Do ft v. Nckunjo, 4 Cal. 374. 

(u) Rennie v. Gunganarain, 3 Sutli, 10 ; Bniddonath v. Ramlcishore , 13 
iSuth. !<>(> ; Doorya Chum v. A* r :ti \ (train ib. 172. 

(<•, Cauniinany v. Par u.aim. Mud. l)cc. of Iftuf*, 09 ; Te.nmnlal v.Subhi l*»- 
« al s 2 Mad. H, C. 17 ; Kuvwirooddbttnv.Shaikh Bhadoo, 11 Sutli, 1 
v. Srimati Matt mad, 3 T*. 1<. R. (A. C. .1.) 51 ; S. C. 11 Suth. 396 ; Go roupertad 
v. dfuddin ;, S. D of 1856, 980 ; Roomier Narain v. Remind Ram. 1 fftl. 76. 
J > Sinyh v. liar K‘. \han, 3 All. 6.55. Sikher Chund y. Dulpi r ,y. 5 Cal. 
i'.'JJ See o. to :i gunrdinn’a power of lea^lnr. A. 'r kitten V. h"a .rsael, S. 

]). . f 1859. <5 *7 ; Gopeenai.'t v. RanijcKitni, ih. 9.5 ; Rebec Rovdvlt ..a v. Robt. 

Ravi ib. 1 r..5 e also .*i9 to contract ren airing statu ory Rui.etiotl, Dtbi 
Dull v. tinbndra, 2 Cul. 28B. Mar jl Bern v. Lara Rirajh. 8 All, 8.>2. Doorya 
y V;. ted v. Kcho Per tad. 9 T. A. 27. 

(w) Sambativien v. ViYiV aim. Mud. Dec. of 1868.252 ; N tnvab Sy ad Athru- 
food dr en v. Ml. Shama R-on tcrce, 8. P of 1853, 531 ; Nnbo/d he > v. KaUxpcr- 
nad, S. D. of 1859, 6D7 ; Laid.t Rr.i *c F ur v. AV.o.% ■'•;.)* Biwlcxwce, 10 M. 1. A. 
45V. A guardiun may pay d<*M» barred by st atute if fairly Uue, Ch<ntd hry 
Chuttcrsnl y. Government, 3 Suth. 67. 

ex') ( belli/ ( alum Rajah Runyatennny S M. I. A. 319 ; S. C. 4 Sutli. (P. 
(’ ) 71. Cfolavb lie "" V. )'. • in (■■' a ider, 8 M. I. A. 147 ; 8. C. 2 Suth. 
r\> ( ) 47. Rurnutpoddcen v. Shaikh Bhadoo li 5uth. 13 4 ; Bhobanny v. 
T,errnra< Jt xtvn. 2 M. Dig. 100 ; fymgooney v. Cfooroontrtad , ib 188. A ralifi. 

v ill he of HO - d •••(, if tv (•!• V ha; ;.Vt dy \ v- :cd tt.vuy from the* 
person who ratifies the transaction, LaiUdp Rawutk v. Chadee, S. D, of 1858, 
812, 
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'where the act is done by a person who is not his guardian, 
but who is the manager of the estate in which he has an 
interest, he will equally be bound, if under the circumstances 
the step taken was necessary, proper, or prudent (y). 

Where, however, the act is done by a person in possession 
of property, who does not profess to be acting on behalf of 
.the minor, but who claims to be independant owner, and to 
be acting on his own behalf, it will not bind the infant who 
i.s really entitled (z). 

Of course the objection to an act on the ground of mi- Equities on 
nority must bo taken by the minor himself. Those who s asi 
deal with him are always bound, though he may not be (a). 

Whore a minor on coming of age sues to set a sale aside, 
he is bound to refund the purchase money, when his estate 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
sale (h). 

§ 194*. A minor, who is properly represented in a suit, will necrocs 
be bound by its result, whether that result is arrived at by 
hostile decree, or by compromise (c). But the Court will 
Hot make a decree by consent without ascertaining whether 
it is for the benefit of the infant (c£). And the more fact 
that a proceeding was partly conducted through the inter- 
r — ---— 

( y ) Tlunoomanpcrsad v. Mt. Babooee , 6 M. I. A. 393. 

(s) Bahur Ali v. Sookcra . 13 Suth. 63. 

(а) Con aka v. Cottavappah , Mad. Dec. of 1855, 184. 

(б) B r. Doolhtn. 12 Suth. 337 ;S, C. 3 B. L. R. (A. C. J. ) 423 ; Paran 

Chandra v. KarvnamayL 7. B. L. It. 90 : S. C. 15 Suth. 26S ; Eai Kcsar v. Bai 
Ganga, 8 Bom. fl. C. (A. C. J.) 81 ; Mirza Pana v. Saiad Sadik 7 N. W. P. 

201 ; Kuvarji v. Moll Haridcis , 3 Bom. 231 ; and see Gadycypa v. Apaji , 3. 

Bom, 237. 

(c) Vcnhateswaraswami v. Krhhnasomayajulu, Mad. Dec. of I860, 243 ; 

Tarince Churn v. Watson , 12 Suth. 114 : S. C. 3 B. L. R. (A. C. J.) 437 ; 

Modhoo Soodun v. Prithee BuUuh. 16 Suth. 231 ; Junycc Loll- v. Sham Loll, 20 
Suth. 120 ; Lebraj ▼. Mahtab, 14 M, I. A. 393 j 8 G. t" 0. L. B. 86 : S. O. 17 
6uth. 117 , Mrinamoyi. v. Joyo Dishuri 5 Cal. 45<>. and the guardian mav 
equally compromise claims before suit, Gopccnath v. Bamjeewun, S. D. of 
1859. 913. 

(rfl Bam Churn v. Mungul, 16 Suth. 932. t ivil Procedure Code, Act XIV 
of 1882, 8. 462 ; Bajayopal v. Mutiupalcm, 3 Mad. 103. 
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mention of a Civil Court—as foT instance, a decree on a fore¬ 
closure does not give it any additional validity against? a 
minor, unless he is properly made a party to the proceeding 
at a stage when he can question it on its merits ( e ). Of 
course a compromise or a decree can always be set aside if 
obtained byfraud (/). 

A guardian is liable to be sued by his ward for damages 
arising from his fradulenV or illegal aet *(g.J For debts' 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (h). 

(0 Burning v. 3ft. Mautora , 22 Suth. 119. 

(jQ Lekraj v. Mahtab , 14 M. I. A, 393 ; S. C. 10'S. L. R. 35 ; S. 0. 17 Suth. 
117 ; Bibcc Solomon v. Abdul Azeez, 6 Cal. 687. ‘ 

(g) Issur Chunder v. Bagab. S. D. of 1860, 1. 349. 

(A) Sheikh Azeemcoddeen v. Moonihce Athur, 3 Suth <v 137. 
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WIDOW’S RIGHTS AND POWERS. 



(Synopsis of the Tagore Law Lectures by 
T. N. Mitter, Esqr ., M. A. D . L.) 

Almost alltho authorities current in the different schools 
are agreed in recognising the title of five female relatives to 
succeed to the property of a Hindu dying without male issue 
and intestate. These are : 

1. The widow. 

2. The daughter. 

8. The mother. 

4. The grand- mother. 

5. The great grand-mother. 

By none of the schools is the sister recognised as an heir, 
except the Maharashtra school.* * * § 

Of the five female relatives mentioned above, the widow 
succeeds first. 

According the rulef of the Mitacshara foUowed by the 
other schools, except Bengal, the widow takes the whole estate 
of a man who beiug separated form his co-heirs, and not sub¬ 
sequently re-united with them, dies leaving no male issue ; in 
the case of undivided property, the widow does not succeed, 
t she is only entitled to maintenance. According to the Ben¬ 
gal school, the widow succeeds to the estate of her husband 
whether he was united or separated.^ 

The widow, however, who succeeds to the estate of her hus¬ 
band is, according to all authorities, the chaste widow ; or, in 
other words, the widow who, during her husband’s life-time, 
was not guilty of unchastity.il A wife who commits adultery 


* Bharkar Trimback Acharra v. Malia lev Ramji and others,—G Born. II. 
C. R., 1 ; Venaveck Auund Row v. Luxuraee Bai and others,—9 Moore’a I. 
A.. 61G. 

See Vyavahnra Maynkha, Chap. IV, See. YTIT., parn. 19. 

; .*■ • Mi*:.. Y C • >. LI. . 1.. paras. 30 & 39 ; Vyavah&ra Mayukha. 
Chap. IV., Sec. VIII., para. 7 .—Ed. 

X Kunjeet Sin.rh v. Obhoy N:train Singh. 2 Sel. Rep., p. 315. 

(See also Vyavnbara Mayukha. Chap. IV., Sec. VIII., para. 6.— Ed.') 

§ Sec Pnyabhagft, Chap. XI., Sec. 1., para. 3 ; Daya-crama Sangraha, 
Chap. I., Sec. IT., para. 1.— Ed. 

U Kerry Koiitance v, Mouiram Kolita, 19 W. R., 307 ct tcq. 
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during the life-time other husband loses* her right to inherit 
her husband’s estate, unless the act is condoned by her hus¬ 
band or expiated by penance. 


If a man dies leaving more widows than one, all his Widows 
succeed to his estate together; the estate to which they • 
succeed is one estate in law, with the right of survivorship 
attached to it, so that on the death of one widow, her interest 
survives to the surviving widows, and does not descend to the v 
other heirs of her husband. So long, therefore, as a single 
widow is alive, no portion of the husbands estate can descend 
to the other heirs of her husband.-f* 

v ■ \ v 

If two widows effect, among themselves, a partition of their 
husband’s estate, by such partition the right of survivorship 
is not destroyed. The right of survivorship is so strong tlVai 
the survivor takes the whole property to the exclusion of theV 
daughters of the deceased widow. J 

The widow succeeds to such property of her husband, as he 
was possessed at the time of his death, or was entitled to at 
that time. The widow does not, for the purposes of inheri¬ 
tance, represent the husband ; (i. e.,) the widow will not be 
entitled to any property to which her husband, if living,, 
would have been entitled by right of inheritance^ 

If the husband, however, had been entitled to property of 
which he did not or could not take possession during his . 
life-time then, on his death, his widow, as his heiress, Would 
Le entitled to sue, if the law of limitation did npb bar her, to 
recover possession of the said property, the cause of action in 
such a case descending to the widow. The ^idow would also ' 
be entitled to succeed to possession of the property in which 



MaUnvnueC TUtbcft v. Joy Knli Dobcn, 14 W. TL, 23, A. O. J. 
i base but y 1 ntitv. lift* fukisMn MooVcrjca, Montriou’s Casts, 314. 
11 Moore’s I. -A., 4F7, 1 b -wnmlein Pobty t\ Myna Pace. 
fluicHjbdiiic J. cite i. ifljiEfcuiit Ptbce, 2 W. li., 3-1. 







her husband had,a vested interest under a will or deed, the 
actual enjoyment of the same by her husband having been 
postponed by an intervening life-estate.* 


There is a class of persons whom the Hindu law has de¬ 
clared incapable of inheriting. They are as follows :—“ Im¬ 
potent persons, outcasts, persons born blind and deaf, madmen, 
idiots, dumb persons, and those who have lost a sense or a 
limb.”-f- Lepers and religious mendicants are also included^ 
in this category. These persons are excluded from the 
inheritance. Their widows, therefore, take nothing, since 
they themselves took nothing ; although their sons, who are 
free from those defects, would inherit property which they, 
but for those defects, would have themselves inherited. The 
widows of such persons however are entitled to maintenance 
to the end of their lives,§ and Yajnawalkya adds, on condL 
tion of their conducting themselves arightJI But if they are 
unchaste, they should be expelled, c 

The Hindu law, however, only declares that these persons 
(impotent, &c.) are incapable of inheriting property ; there is 
no authority which declares that they are incapable of hold¬ 
ing property (like persons attainted in English law). There¬ 
fore, a person falling within this category is perfectly compe¬ 
tent to acquire property by purchase oi 1 gift or the like; and 
their widows would succeed to any such property which they 
plight have held during their life-time. 

All the schools agree, as a rule, in regarding the widow’s 
estate as a representative estate, as jtypical of the estates 
which the other female heirs have in the property of their 
pialc relatives, 


* Hnrosunderee Debee v, Rajessureo Debce, 2 W. R., 321 ; Rewan Pcrsad 
v. MusFfxraut Radha liobcc, 1 Moore’s I. A., 137. • 

f Monu, Chap. IX., V. 201. 

t Devala. * 

I'Dayabbaga, Chap. V.. para. 19. 
j| MiUcsiuira, Chap. 11., Sec., I., para, 21. 
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OBLIGATIONS OF WIDOWS. 

How far the Hindu widow is obliged in these days to ob¬ 
serve the strict mode of life enjoined upon her, was the 
subject of discussion before the Bengal High Court.§ The 
suit was one for maintenance brought by the step-mother 
against her step-son ; and the defendant pleaded, in diminu¬ 
tion of the plaintiff’s claim, that by the Shelter's she is 
bound to lead a very strict and austere life, and, consequently,- 
the amount claimed was excessive On this the Court ob¬ 
served as followsAs to the life of semi-starvation and 
wretchedness, in which it is argued that, according to the 
Shasters, a Hindu widow ought to live, that is a matter of 
religious or ceremonial observance rather than of law. A 
Hindu widow is in these days at all events entitled to decent 
food and clothing if the head of the family is in a position to^ 
supply them.” 


OBLIGATION OP WIDOW AS AN HEIRESS. 

The leading case of Kerry Kolitance* v. Moniram Kolita, 
established the following points :_ 

1. The widow is not a trustee in the sense which is ordi¬ 
narily attributed to that word. 

2. That as other female heirs, such as the daughter, &c., 
do not forfeit their estate if they fail to perform duties for’ 
which the estate was conferred upon them, there is no reason 
for declaring, in the case of tho widow, that she forfeits her 
estate for such incapacity. A daughter, who had succeeded 
as a spinster, would continue to hold the estate even after 
the death of her childless husband, when she becomes wholly 
inefficacious to confer benefits for which she was selected. 

3. The widow’s estate is not conditional upon her using 
it for tho purpose of benefiting her husband. 

* Hurry illohun Roy v. S. il. Nayontarn, 2 '• W. R., 174. 

119 W. B., 3G7, 
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The proposition that, if a trustee is not in a position 
to fulfil his duties, the trust property must be taken away 
from him* is not correct either in Hindu or in English Law. 

5. The text of Katyana, “let the childless widow pre¬ 
serving unsullied the bed of her lord, &c.,” is not to be 
interpreted as making the enjoyment conditional upon her 

keeping unsullied tho bed of her lord. 


6. The proposition that an estate once vested cannot 
afterwards be divested, is unsupported by authorities in Hin¬ 
du Law. 


7. There is no analogy between the widow’s estate and 
the widow’s "maintenance. 


8. That the estate once inherited by the widow is not 
forfeited simply by unchastity. 

The result), on an examination of tho authorities* regard¬ 
ing the widow’s obligation to reside with the members of her 
husband’s family, may be summed up as follows :— 

1. The widow is not obliged to reside with her husband’s 
family. 

2. That she ha3 a perfect freedom of choice in the mat¬ 
ter of her residence, provided tho residence be not impro¬ 
per or be nob for unchaste purposes. 

3. By the voluntary change of residence, or bv refusal 
without any cause to reside with her husband’s family, she 
dops not forfeit her right to the property of her husband. 

4. Nor does she forfeit her right to maintenance from 
the heirs of her husband, to whom her husbaud’s property has 
passed on his death. 


* Kasiuath Bysack v. Hitrosunderee Dossoc, Montriou’s Cases of Hindu 
t aw, p. 495 ; Oma Debia v. Kisheu M. ni Dcbia. 5 Sol. Rep., p. 323 ; Raja 
Brithcc iSintrli 7*. Banco Rai Kovver, 20 W R., 21 ; Jn lu Moni Da^i v. Khctra 
Mohun Sil, iShnma Chum .Sircar’s Vya^asUia Durpuna, p. 38) ; Surnowoycer 
Eoeae* v, Gopal Lai Da^a, 1 MarshaU, 497. 
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NATURE AND EXTENT OF WIDOW’S ESTATE. 

The following propositions* may be considered as estab¬ 
lished :— 

1. The widow must enjoy the estate during her life. 

2. The enjoyment must be by a moderate use of it. 

3. The use should not be by wearing delicate apparel 
and similar luxuries, 

4. She is not entitled to make a gift, mortgage, or sale ’ 
of it. 

5. Eut a gift or other alienation is permitted for the 
completion of her husband’s funeral rites. 

6. If the widow is unable to subsist otherwise, she is 
authorised to mortgage, sell, or otherwise alienate it. 

7. The widow is permitted to make presents to the 
sapindas and other relatives of her husband at his funeral 


rites. 


8. With the consent of her husband’s relatives, she may 
bestow gifts on the kindred of her own father and mother. 

9. The widow is enjoined to give to an unmarried 
daughter a fourth part out of her husband’s estate to. defray 
the marriage expenses of the girl. 

10. On the death of the widow the property goes to the 
heirs ot her husband, and not to the heirs of her stridhan. 

11. The property inherited by the widow does not be. 
come her stridhan , 

I he substance of the reported cases on the subject of the 
widow’s estate may be stated to be as follow 

1. That the widow completely represents the estate.f 

2. That generally whatever bars the widow would also 
bar the reversioners,♦ 


* Sec Dayabhapa, Chap. XI. Sec. I., paras. 56 to fin 
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That by her alienations she conveys au absolute 
interest under certain circumstances, 

4>. That the circumstances under which she conveys an 
absolute interest, it is very difficult generally to define.f 

5. She is not a mere life-tenanb.J 

6. The extent of her interest over moveable and immove¬ 
able property is, in Bengal, the same.§ 

A reversionary heir, who is bound by a decision against 
the widow respecting the subject matter of inheritance, is 
also barred by limitation, if without fraud or collusion the 
widow is barred by limitation* 

The reversioner has the right of bringing a suit against 
the widow and the adverse holder for the purpose of having 
the estate reduced into proper possession. In such a case, 
the possession of the property so recovered shall not be given 
to the reversioner, but a manager should bo appointed by 
the Court) to take charge of the property and to account, to 
the Court, of all the rents and profits, and the Court shall 
hold the same for the benefit of the heirs who may happen 
to succeed on the death of the widow. II 

It is not strictly correct to say that the widow is a trustee 
and her estate a trust estate.* By the Hindu law, the 
widow holds the estate for her own benefit. She is entitled 
to enjoy the usufruct of the property during her life, and 
the alienations of the property by her, in some cases stand 
good and pass an absolute interest to the alienee. 

A Hindu widow has no power to alienate the profits of 
the estate which she had inherited from her husband, and 


t Jodoomonce Dobee v. Saroda Prosunno Makerjca, 1 BoulnoB, 129. 

J Kasinath Bysack and another v. II tirrosundery Bossy, Montrious Oases, 
p. 495. 

§ Nobin Chunder Ohuckerbutty ?>. Issnr Ohnnder Chuckorbutty. 9 W. R., 
oOS ; Amrito Lull Boee v. llojoni Kaui Mittcr, ‘23 \V\ R., 214, and Uussamut 
Bhogbuti Dayo v. Chowdry Bhola Xa'.h Takoor and others, 24 W. R., 1GS. 

1J Radhamolmn Dhur v. Bamdoss Bey, 3 1). L. d., 3(53 ; Nobin Cktindor 
Chuckcrbutty v. Issur Chunder Chuckcxbuttv. y \Y, k 503 . 

11 19 W. R. 109 ; 20 W. B, 187* 
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any property which she may purchase from such profits, 
would become an increment to the estate’ which she had 
inherited, and would follow that estate in its devolution.* 

The result of the decisions regarding the widow’s power 
over the estate inherited by her from her husband may be 
thus summed up ;— 

1. The widow has full power to spend the current in¬ 
come in any manner she thinks proper.^ 

2. If property is purchased from those profits, it is doubt¬ 
ful whether she has the absolute power to alienate it.J 

3. If she leaves property so purchased undisposed of at 
her death, it will form part of her husband’s estate and fol¬ 
low the same in its devolution.^ 

How far a widow can claim partition by metes and 
bounds from the co* parceners of her husband may sometimes 
be a question. The point seems to have been expressly 
raised in a recent easel!, in which the Court ruled that it) 


wks discretionary with the Court to order a partition at suit 
of the widow. If the widow was childless and her share 
small, probably the Court will not .order a partition, as the 
deiendants themselves in such cases are usually the rever¬ 
sioners of the widow. But where the widow’s share is 


large, and she has children, in such cases, partition will be 
ordered. 


In an undivided family according to the Mitacshara, the 
s„lf-acquired property of one co-sharer -will, on his death, 


(Pri™ Counrii c^ 8 !) MH8eamut ^Sbuty I)aco ». Chowdry Bbolanath-. 

. t '■•huml.abulee Dcbia . . Brody, 9 W. 584 ; Grose «,. Omirtomoyce 
I 1 - \ . l'.. !'• !•!. a. O. J.. Ill tiio goods of Humrider Nuruiu Ghofcc, 

Aashccjhnt tiGhoM-r. l-i. Sonai li Biswas, Hde EvgliiAmah, dated the 2nd 
It 385 S . tty 1 U’ldomouy Dotscc, v. Dwaikauath Biswas, 25 Wd. 

i.±b^Uw.^^r er ul Phugbutty Dace * Citowdry 

^ i'm^thc widows liower:- Gouda Kocr v. Kooer Ooodcy Singh. 21 U. \ 

§*Musfinmut BbugbuUy Dace v. Chuwdry Dholauath. 24 W. 1:.. p kjh 
|( 1, L. 11. 2*Calc. 2G2, Souudamiuy l>assv v. JogQsh Dutt. ? * ' 
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ievolve on his widow, if he has no male issue ; but the joint 
family property will go to his male coparceners. The interest 
of a widow so succeeding to her husband’s estate is similar 
to that of a tenant-in-tail by the English law as representing 
the inheritance. An important principle isiiere established, 
viz.,' the distinction between the self-acquired-property and 
the joint family property in an undivided family governed by 
the Mitacshara, the former will descend to the widow, but 
the latter will go to the undivided coparceners.* * * § 

According to the Bengal and the Benares schools, there is 
x ho" difference between the moveable and the immoveable pro¬ 
perty inherited by the widow ; aud her powers of alienation 
as regards both are restricted within very narrow limits/}- 


ALIENATIONS BY THE WIDOW. 

The general rule of Hindu law is, that as regards the 
property inherited by the widow from her husband shq is 
incompetent to alienate it, except for legal necessity.\ 

• According to Jimutavahaua any expenditure incurred 
which is useful to the late owner would come within the 
category of legal necessity, and would justify the widow’s 
alienation.§ The spiritual welfare of the late owner is here 
• meant, or acts beneficial to the soul of the deceased iu the- 
next world. Acts of religion highly meritorious on the part) 
of the widow may have no effect ou the spiritual welfare of 
her late husband. Therefore, it has been held, that such 
acts, of which the religious efficacy benefits the widow and 


* 9 Moore’s I. A., 539, Katarna Natchier v. The Raja of Sivagunga. 

f Kasinath Bysack v. Hurrosoondery Dassee. Montriou’s Cases, 49o; 
Bha.r-wandeen Dobey v. Mayna Race, 21 Moores I. A. 487. There is na 
earlier case. (Mussamot Thaeoor Dace v. Rai Buluck Ram, II Moore’s 139) 
wherein the Privy < i a somewhat differen 

willow’s power over moveable property, but that case seems to have been 
0yer-ruled (though not expressly) by the later one.— £d. 
t Dayabhagu, ( hap, XI., sec. i., para 61. 

§ Daya-crama-Sangraha, ( hap. 1.. sec., II.. paras 3 and 6 ; Paya-bfc&ga 
Chnu. X.I., sec. L, paras, 56 and 62 ; Vyavaharu M*yukha, Chap. IV., 
VIII., para. 4.— Ed. . , 
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not the husband, will not justify an alienation of the property 
inherited by the widow.# Hence it was held, that a widow 
could not endow an idol with her husband's property to the 
detriment of the reversioners. 

The first case of legal necessity justifying alierfation by 
the widow is her own maintenance. If, however, the rever- 
sioners for the time being provide the widow with her 
maintenance, there is no necessity for the widow to sell 
either the whole or a portion of the estate inherited by her, 
A sale by the widow under such circumstances will there¬ 
fore be invalid, the necessity justifying a sale being wanting, t 

If the income of the husbands estate is insufficient to 
maintain those persons whom the widow is bound to main¬ 
tain, then the widow will be justified in alienating a portion 
of such estate to defray the expenses of such maintenance, 
and the sale taking place under those circumstances will 
stand good and cannot be impeached by the reversioners. 

The marriage of unmarried daughters is one of the objects 
for which the Hindu law allows the widow to alienate a por¬ 
tion of her deceased husband's estate ; consequently a debt 
contracted for this purpose should be a charge on the estate 
of the deceased, and not on the widow personally.! 

But the most important case in which the widow is 
allowed to alienate the property is for the purpose of con¬ 
ferring spiritual benefits on her late husband. For perform¬ 
ing her husband's 87 'addka, the widow, therefore, is entitled 
to alienate either a portion or the whole of the inheritance, 
and the alienation is allowed whether it be for performing 
the ekodista sraddha (that is, the first sraddha performed on 
the eleventh day after death among Brahmins, and on the 
thirty-first day after death among Sudras,) or the other srad* 

* Kaitic Chunder Ctuckorhuity v. Gour Mobun l:oy, 1 W. R.. 48 ; Su 
H„rn Moh'in Adhikarce v. Aiiickmor^y Doiice, 1 W. R., 202 \ Run^otnua 
Koolal v. MAhomcd Wari^ 21 W. B., 49. 

? nSpSt, A jodby# Prosad, 7 M, Bop., 602. 
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dims of the deceased that are performed six monthly or 
annually or at stated days iu the year. These ceremonies 
performed, directly benefit the deceased, and the widow is, 
therefore, bound'to perform them. 

For performing the other obligations of religion, it woul.d 
appear that the widowis allowed to alienate a small portion 
of the inheritance.* • ’ 

A pilgrimage * to Gya, for the purpose of performing the 
husband’s sraddha there, is considered a legal necessity 
justifying the alienation by the widow.-f* Pilgrimage to 
Benares, however, is not legal necessity.]: 

The payment of the husband’s debts is another instance 
of necessity justifying the widow’s alienation of her husband's 
property.§ The widow, however, is not justified in alienating 
the property for the payment of her personal debts, unless 
those debts were the consequence of prior debts, owing by 
her husband. As for instance, where the widow executes a 
bond for the payment of her husband's debts, or in renewal 
of a bond due from him. In such cases the liability of the 
widow is not personal; the estate of the husband is iiable, 
and property sold for such debts by the widow will be valid 
as against the reversioner. The widow will convey a good 
title to the alienee. x •, 

The widow, however, it has been held, is not jutified in 
selling her husband’s property to pay a debt, due from her 
husband, which has been barred by the Statute of Limita¬ 
tions. The payment of such a debt is not a legal necessity, 
and a sale on account of it is notjustifiable.il 

Debts incurred by the widow for preserving the estate, 

and the payment of such debts, would warrant an alienation 

—.— : --- \ - 

* 4 Scl. Rep., 420 ; 1 Sol. Rep., 82 ; 1 SeL Rep., 215 ; 4 Sel. Rep., 147. 
f Mahomed A'shruf r. Brijessuree Dopsce, 10 W. R., 426. 

1 Iluromohun Adhikari v. AluckmoDcy Dossee, 1 \V. R., 252. 

§ See Haris Chnnder Roy v. Nandalal Dut , S. I). A. Dec for 1862, 

. Doonomonee Debeo v. Bhugbuty Dcf.aee, S. D. Rep., for 1 $ 45 , p. 29, o ■ 

|L Melgirappa v. Shevappa, 6 Bom. Rep.. 270. 
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of a portion of the estate, and-would be treated as a legal 

necessity,* * * § 

Payment of revenue duo to Government will justify an 
alienation, when the satrfe caunot be met from other sources. 

Advances made to the widow for ber own maintenance 
and for the costs of carrying on a litigation to recover the 
estate of her husband have been held to be legitimate 
charges on the estate, which will bind the reversioner.t 

Money borrowed by the widow to carry on litigation will 
not be a charge on the estate, unless it be for the benefit 
of the estate.§ 

Bub if money is advanced to a widow, after due and pro¬ 
per enquiry, for carrying on a litigation to realise her hus¬ 
band’s estate, the amount so advanced shall be a charge upon 
the estate binding on the reversioners.il 

The widow is authorised to make gifts to her husband's 
relatives at his fuueral obsequies; and this for the pur¬ 
pose of securing his spiritual welfare, the gifts being in 
proportion to the estate of her husband. The widow, how¬ 
ever, as a rule, is precluded from making gifts to the family 
of her own father. The author of the Dayabhaga, however, 
has laid down that, with the consent of her husband’s rela¬ 
tives, the widow may bestow gifts on the kindred of her own 
father and mother.*; 



It the widow alienates her husband’s property for other 
than allowable causes, the purchaser is entitled to possession 
of the property purchased, and to acquire in the property 
all the rights which the widow possessed ; and the alienation 


* Shekh Mnlcoolab p, Radh*biaode s n n * 

f Sreenath Roy v . Rottanmala l *f' 

l Grose v. Omartomoyco Dn see, J2 \v. }: ] •> b t '* * or P* 

§ Mwninut Pliool ICopr v. Debit* Per?aud. j» w R 
(| Grose v. OmcrtomoyFo. 12 , W„ R. U!. O. a ’ * ' 

^ Dayabhaga, Chap, XI., see. I., para, oi 





WIDOW’S RIGHTS AMD POWERS. 185 

stand good during the period of the widow’s natural 


life.* 

When a sale by a Hindu widow is questioned, the pur¬ 
chaser is bound to show that the transaction is within her 
limited powers.f Where the legal necessity is questioned, 
its existence must be shown by the person standing ‘oh* the 
conveyance.^ 

Generally, it may be said, that a purchaser from the Hiaclu 
widow does not occupy the same position as any other pur¬ 
chaser in whose favor certain presumptions will be raised'un¬ 
der ordinary circumstances. A purchaser from the Hindu 
widoWvhas an exceptional and onerous position. He must show 
strict good faith in his dealings with her. By law the widow 
has a limited power of alienation over the property inherited 
by her ;■ her disability is general, her ability exceptional ; and 
the presumption of good faith will not, therefore, be raised in 
favor of the purchaser, who must prove the same when it is 
questioned. 

Though a purchaser for value is not bound to prove the 
antecedent economy or good conduct of the' widow whp alie¬ 
nates a portion of her husbands estate, or to account Tor the 
due appropriation of the purchase money, he is bound to'u Q o 
due diligence in ascertaining that there is some legal necesr 
sity for the loan ; and he may be reasonably expected to 
prove the circumstances connected with his own particular 
loan.II 

Though the purchaser is bound to prove the existence of a 
legal necessity when the widows sale is questioned, bo is not 


* Mayaram . Rhakram >•. Motiram (iobindram, 2 Rom. H. 0. Rep.. 331 ; 
Tavhn* Churn Banorjea tf.Nund Ooomar Bane: ma. I. W. u.. 47 ; Boftoo* Iba 
v. Lall Pn.s.-, «*> W. 1;.. :w> : R^nqe Prosouno M i \ee v. Rn • < 

D. R. for j Lall Bysack. W. R. 

Ho. % 19*. 

t Tbo Collector of Masulipatam r. Cavaly Vencata Xaraii'apah, 8 Me,ore 
I. A.. . 6 . 

\ t* Bis^onath Roy v. Lall Bahadur, 1 W. R, 247 j Rajluekh.ee Delree t». 
Gocool Chuuder Chowdry, t2 w. R„ 47. P. C. R. 

'|| Uobihd Monee Doe-ce v, Sham Lall L*yack. G; p. No. W. R„ p. 153, 
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bound to look to the actual appropriation of the purchase- 
money by the widow * The mere fact of the whole of the 
purchase-money not being paid to the creditors will be no 
ground for invalidating the sale.f But whether the purchase- 
money is adequate, is for the purchaser to prove. The sale 
being questioned on this ground, the purchaser is bound to 
show that the consideration-mooey paid by him represents a 
fair value of the property purchased.^; 

It has been held, having regard to the rights of the rever¬ 
sioners, that an alienation of a part of or a charge upon the 
estate, for the purpose of preserving the wholo estate will bo 
valid as against the reversioners, because by such an act the 
widow benefits the reversioners. 


A widow, by relinquishing her estate in favor of the ap^ 
parent next takers, can convey an absolute title to the alienco 
unimpeachable by any other reversioner.g The surrender 
must be in favor of all those persons who stand in the po¬ 
sition of next takers to her. If the surrender is in favor of 
some of the next takers to the exclusion of others of the 
same class, such an act will not be valid, because the exclud¬ 
ed person will be entitled to complain, aud as against him 
the alienation will not be good. But if the surrender is in 
favor of the second reversioner with the consent of the first 
reversioner, it passes an absolute titled! 


When the widow incurs a liability, and it is incurred not 
for satisfying a legal necessity, but on any other account, a 
decree obtained against the widow on the basis of such an 


f Ham Gopal Ghosc v. Bulloilob Bose, Chip No W P •'ft" 
t Jodu Nath Sircar v. S. M. Soramoney Dosser, Wvririn VWn to 
§ Jadumoni Dcbi v. Saroda Pr «onuo Mukcrjeo, 1 Boulnois Bonbon 

onoj 1 b i \ V I 

Bundiiiee v. Sum • » 8 

< hunder Nag, 2 Wym., 212 ; RojSnikant Miller v. Pranebawl IjommSlm* 
shall, 241. 

lj I'rotap Chunder Toy /. S. M. Joymoney Debee, 1 W. E., 98. 
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obligation will not bind the estate of her husband, and the 
sale under it will be a sale of her life-interest.* On the 
other hand, if the debt was incurred for a legal necessity, the 
the whole estate would pass upon a sale in execution of such 
a decree.f If, however, the decree is obtained against the 
widow in her representative character, either as the repre¬ 
sentative of her husband or as the guardian of her minor son, 
the sale under it will pass the whole estate.* 


Where the decree is obtained engainst the widow as re¬ 
presentative of her husband, i. e., on account of a debt due 
from her late husband, — the estate of the husband will pass 
to' the purchaser, and not the mere life-interest of the widow; 
and this although the sale-notification might state that the 
interest of the judgment-debtor, viz., the widow, was sold.§ 
la such a case what property-was actually sold is to be seen, 
and not the form of the sale-notification, and as the debts 
were the debts of the former owner, the husband of the 
widow, the sale will pass the rights of the former owner.il 


When a decree for rent is obtained against a widow as the 
possessor of a tctlook, and in execution of that decree, the 
defaulting tenure was sold, the effect of such a sale will be to 
pass to the purchaser not merely the life-interest of the 
widow, but the whole tenure.1T This is because the zemindar 
lias the right, either by express agreement or by law, in case 
of a default in the payment of rent, to sell* § the tenure as con¬ 
stituted at the time of its creation, irrespective of the rights 
of the bolder of the tenure for the time bein<-\** 


* Kisto Moyee Doseo v. Proauuno Narain Chowdry, <> W. R., 303. 

t Bifitoo Bcliary Sahoy v. La)la Byjnath Pcrsad. li> W. R. y 49. 

j Goluck Cbunder Paid v. Mahomed Iiokim, 9 W, R.. 316. 

§ Kalee Churn Mitter v. Sheebdyal Tewaree. S. D. A. for 1859, i>. 99<; ; 
Bnksh Ali v. Eshan Chimder Mitter, W. R.. Sp. No. 119. 

U General Manager of the Raj Durbhun-a v. Muimraj Cooniar Roma- 
put Sing, 14 Moore’s I. A., 603. 

If Anund Moyee Dossee v.'Mohendra Narain D\ss, 15 W. li.,264; Mohiran 
Oh under Roy Chowdry v. i ic\ i rv . 23. \\\ R., I7t. 

** See Rajkissen Sircar 7. Chowdry Jahccrlal Hua. G:J». No, W, 1{„ 351. 
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The persons whose interests are affected by the widow’s 
alienations being the reversioners, it is reasonable to hold 
that, if they give their consent to such alienations, the aliena¬ 
tions will be valid ; and this, for two reasons— first,- because 
the consent of the reversioner will be evidence of the ex¬ 
istence of necessity justifying alienation ; and second, because 
the reversioner, by giving his consent to the alienation, will 
be estopped from questioning its validity afterwards. There¬ 
fore, independent of the question of legal necessity, the 
widow s alienations will be absolutely valid if the reversioners 
have given their consent to such transactions.* 

The doctrine of consent is founded upon the presumption 
that, when the reversioner gives his consent to the widow’s 
alfenation, he has satisfied himself that the transaction was 
one which the widow was, under the circumstances, justified 
in entering into ; in other words, that it was not a wanton 
act on the part of the widow, but that it was one for which 
there was legal necessity .j* 

It has been held in some cases* that, if a reversioner gave 
his consent to an alienation, and died during the widow’s 
life-time, his heirs will be bound by such consent. 

The consent of the reversioner to the widow’s alienation 
may be given in various ways. The mere attestation of the 
widow’s deed of alienation by the reversioners is not conclusive 
evidence of their consent. In the case of Raj Lukhee Debee 
v. Gocool Chunder Cho\ydry§ will be found the following 

* Gocul ('bund Chuckerbutty v. Musst. Rajrance, 2 8ol. Rep., 213 ; Hein 
Chunder Moroomdar v.* Musst. Taramunee, 1 Sol. Rep., 483 ; 

Chunder Rai v. Biehun Chund Lai, 4 Scl. Rep. ISO ; Musst. Bejoya Debee v. 
Musst. Unnopoonm LVbce. Note, 1 Sel. Rep., 215; Railukhee Debce v. 
Gocool Chunder Chowdry. 12 W. R., 47. P. C. R. 

Kali M ohnn Deb v. lUuuonjov Sabo, 6 W. lb, 51 : The Collector of 
Mfwulipatam v. C. V. Nnrainnpab, 8 Moore s 1. A., 529, 550. 

t Lunjeetn.ni Kcolal v. Vahomul Wmw, 21 W. E f> 49 ; See also Cftlly 
Chord Putt v. John Moore, 1 Fulton, p. 73. 

S 12 W. R m 47 P. 0. E 
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larks of the Privy Council:—“Their Lordships cannot 
affirm, the proposition that the mere attestation of such an 
instrument by a relative necessarily imports concurrence. 
It might no doubt, be shown by other evidence that, when 
.he became cm attesting witness, he fully*-understood what 
the transaction was, and that he was a concurring party to 
it; but from the mere subscription of his name that infer¬ 
ence does not necessarily arise.” 


W . • SUITS BY BEYEBSIONEES/ 

The Courts of this country, and also the Privy Council, 
have held,* from a long time/ that the reversionary heirs, 
though their iutqrcst is only contingent, have a right to 
maintain a .suit forestrairuwaste by the widow. The rever¬ 
sioners may, ‘in a suit against the alienee obtain a declaration 
that the alienation was without le’gal necessity, and, therefore, 
void beyond the widow's life-tirae.f \yhen the suit is 
brought after the widow’s death, it takes the form of a prayer 
for declaration and for possession. 

The suit is for a declaration that the widow’s alienation was 
invalid, must be brought by the next reversioner. 

A suit by the second reversioner during the life-time of 
the first reversioner will not lie.J A petition of disclaimer 
filed by the immediate reversioner in the suit brought by 
the second reversioner will render the suit by the latter 
maintainable^ \ % 

When the widow has sold, and the whole cf the considera¬ 
tion-money was appropriated to the payment of Accessary 


* Ujjulmoni Dasee v. Sagormoni Dnsea. 1 Taylor and Bell, p. 370 ; JTari- 
das Dutt v. Eongomoni Dasee, Vyavastlm Darpana, Eng. Ed., p. 121 ; 
Bajlukhce Dcbee v. Gocul Cylinder, 13 Moore’s I. A., 209, 224. 

f 8ec\ 42 Act 1. of 1877, iii. (e) % 

l Ramdbone Buksi v. runekanim Bose, P. D. Dec. for 1853, p. 64bj 
Jadoomoni Debee v. Saroda Prosonno Mtikerjee, 1 Bonlnois, Hep., p. 120 ; 
Gogun Chunder Sen v. Joydarga, S. D. A. Decisions for 1859. p. 020. * 

5 Eojonikant Mitler v.* Prem Chund Bose, Marshall, 241. 
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xpensos, the sale will be valid as against the reversioner. 
But when the alienation was not necessary, and the consi¬ 
deration was appropriated by the widow to her own use, 
the sale is invalid , and the reversioner will be entitled to 
have the sale set aside without being required to refund 
the purchase money. If, however, the sale was partly neces¬ 
sary and partly unnecessary , it will be set aside only when 
the reversioner agrees to refund* that portion of the pur¬ 
chase-money which was appropriated to the necessary ex¬ 
penses of the widow. The reversioner must also pay rea¬ 
sonable interest to the purchaser upon the said sum, and 
the purchaser must account to the reversioner the rents 
and profits of the property during the time that it was in 
his possession, both the interest and the account of rents 
and profits to run from the date of the widow’s death.*f* 
Such a principle is perfectly equitable; the reversioner’s 
rights are protected, and the purchaser is not unnecessarily 
endamaged. 

If the widow sold for legal necessity when the money could 
have been raised by a mortgage, it was held y \ that the re¬ 
versioner cannot set aside the sale without placing the pur¬ 
chaser in the same position as that in which he would have 
been if the widow had mortgaged instead of selling. In 
the same case, Peacock, C. J., expressed a doubt whether 
such a sale could at all be set aside. He thought that, 
if the widow elected to sell when it would be more bene¬ 
ficial to mortgage, the sale could not be set aside as 
against the purchaser, if the widow aud the purchaser 
arc both acting honestly; and the reason assigned for this 
conclusion is, that the interest of the money raised by 
the mortgage must be paid out of the estate, and thus the 
income of the widow would necessarily, be reduced for the 
benefit of the reversionary heirs. 


♦ l>nooi Cliuml Lull v. Kughoobua Sahye, » \V. R., 103. 
t Motxerani Kumar v. Gopftl Sahoo. 20 W. R., 187. 

t Phool Chand Lull v, T u-hoobun Sahye, 9 W., 10$. 
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If there is a mortgage on the property by the last owner 
at the time when the widow alienates the property, the rever¬ 
sioner can recover the property from the hands of the purcha¬ 
ser only by paying the amount of the money due on the 

C 

mortgage.* * * § 

There might be circumstances under which the reversioner 
will be justified in suing to remove the widow from possession 
and the Courts will be justified in granting such a relief. 
A Court will not bo justified in removing the widow from 
possession of the estate when she is only guilty of an alienation 
in excess of her powers as a Hindu widow—an alieuation 
which is only binding during the widow's life-time, but which 
is not binding on the reversioners.*)* To justify the Court in 
adopting this extraordinary remedy, there must be, on the 
part of the widow, something more than a mere alienation— 
some distinct act of waste—or some positive act of fraud, 
to injure the interest of the reversioners, must be made out. 
For instance if the widow attempted to sell the property, 
alleging a debt of her husband which she could not otherwise 
pay, and it appeared that this representation of the widow 
was false, that there was no debt of her deceased husband to 
pay, and that this was a mere pretence for alienating the 
property from the reversioners,— in such a case the widow 
will be removed from possession. It was clearly a fraudulent 
and collusive attempt on the part of the widow to create 
evidence which, if true, would be binding on the reversioners.}; 

If the first reversioner does not sue, the second has a right 
to maintain the suit, on showing that the first reversioner is 
implicated in the alleged fraud or waste.§ 


* Moulvie Mokaraed Shumshool Ilooda v. Shcwakram, alias Roy Doorga 
Pcrsad, 22 W. B., 409. , _ 

t Bran putty Kooer v. Futteh Bahadur, 2 Hay’s Rep., 608 ; Bnndu Chow- 
drain v. Peary Lai Chowdry, 9 W. II., 46. 

t Moonpheo Casimuddeen v. Ban’ Dass Gossain. 2 W. R„ 1/0 ; Shama 
' Sundry Chowdrain v. Jmnoona Cho^drain, 24 W. R., 86 ; Radha Molnm 
i )h (i > V. R m Daps Dey, 3 B. L. £ 362 ; Guneeli Butt v. Musst. Lall Mutco 
Kooer. 17 W. U M 11. 

§ Kooer Golab Sing v. Kao Kureem Sing, 14 Moor< ’a I. A., 193. 
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The removal of the widow from possession of the estate 
does not deprive her of the substantial rights of property. 
Beyond being deprived of possession, she is npt deprived of 
any of the other-advantages of property. She continues pro¬ 
prietor as before; and the Court appoints some person 
(usually the next reversioner) as manager or receiver to tal$e 
charge of the property and to account for the rents and pro¬ 
fits of the same to the Court, which it holds for the benefit 
of the widow, and makes over to her periodically.* 

Under the old Civil Procedure Code (Act VIII of 1859) it 
was held that a reversioner’s interest was not saleable in 
executionf of a decree. The present Code of Civil Procedure 
(Act.X. of 1S77, sec. 2G6, elk.) has expressly provided that 
such rights are not saleable in execution. 

If the reversionary heir, however, voluntarily sells his 
reversionary right, a Court of Equity will compell him to 
fulfil his contract on his succeeding to the estate.^ 


MAINTENANCE OF THE WIDOW. 

The widow, when she is not an heiress, is entitled to main¬ 
tenance according to all the authorities; and it is to be 
provided her by those persons who have inherited the pro¬ 
perty which belonged to her late husband. The obligation 
to maintain the widow is, therefore, not a personal one ; it is 
a sort of a change upon the property of her husband in the 
hands of the heir.§ This, however, does not preclude the 
widow from obtaining a personal decree on account of her 
maintenance against the person who is bound to provide her 
v,ith if. A deciee for maintenance is not generally a per¬ 
sonal decree against the defendant, but is a decree against 
him, so far as he is in possession of the assets belonging to 

* Mui-eamut Moharaiwc t?. Nu lu Lull Mi«scr, 10 W JR 71 
t Kornj Koomvivr v. Konml Kooiv.vnr. r W. II. :u . R C m Chundro T/mlro- 
d<« v. Dhu) mo Korun -«.Jhuck< lbu'ty, I . W. K. 17. if. H.. Khoobim M'ohun 
Bayi'jee v. Tbacoor Dots Bi - ^ ~ Indian .Jm sfc X, s., 217 . 

i Per PiniAB, <J. ill Rain iCinmd.ro TinCo-Jo-, •. Dhurmo Naiain-Cl fokor, 
butty, 15 W. R. 17. F. B 

§ Bhoixub Chunder C aose v, Nobo Ciiundcr Gcolio, 5 W, H, lbl 0 R 
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the widow’s husband, and for that) reason liable to satisfy 
* the decree for maintenance.* * * § Therefore, a suit brought by 
the widow against her husbands brother or other relatives, 
for maintenance, must be dismissed, if it is shown that the 
defendant inherited no property from the husband of the 
- widow.f The widow of a deceased member of a joint family 
is entitled to claim maintenance from her father-in-law, 
and her brother-in-law,]: as her husband’s interest in the 
family property passes to them. The maintenance of a son’s 
widow has been held by the Calcutta High Court to be a 
mere moral duty on the part of her father-in-law, which in 
case of a breach, is not enforceable in a Court of law. II 

If the heir had taken the property of the widow’s husband, 
he is primarily responsible, both in person and property, for 
the widow’s maintenance. He cannot resist the widow’s claim 
by saying, that the property out of which the widow is entitled 
to be maintained is no longer in is hands, but that it has 
been transferred and passed into some other hands. On this 
point it was observed by the High Court of the North- 
Western Provinces that " the heir who takes and becomes 
possessed of the estate of the deceased, must be held to 
continue to be primarily responsible, both in person and 
property, for the maintenance of the widow, even though he 
should have fraudulently transferred that estate, or otherwise 
have improperly wasted it; and the widow is bound to look 
to the heir for the maintenance, and to claim if from him pri¬ 
marily, rather than from the estate transferred or wasted 
which may, nevertheless, resort answerable to her clairn.§ 

The widow, who is guilty of unchastity, is not entitled to 

* Tatunginee Dasee v. Choudry Dwarka Nath Mosanfc* 20 W. R., 196. 
f Khetramoni Dasee r. Kasi Nath Dass. 10 W. R.. 89. F. 13 ; see Sabftra 
Baii;. Lukshmi Bai, L, L. R. 2 IBotn., 572 : Mad. Dec. for 1 np. 5,265 272 : 
Roma Bai v. Trimbuck Gunesh, 9 Bom. H. 0.283. 

J Must Lalti Kuar v . Gumca Bis hun, 7, N.-W. H. C., 261. 

Khelra Moui Di^ee, v. K Nath Das*, 10 \V\, li.. 89, F. 13. 

§ liana Ghuuder Toraun v. Mutt, Jasoda Knar, . N.-\V. P., Rep., 134, 
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claim maintenance from the heirs of her husband.* If she is 
guilty of unchastity during her husband's lifetime, she cannot 
claim maintenance after his death. If the widow is guilty of 
improper conduct, such as having eloped from the residence 
of her husband, she forfeits her right to future maintenance 
from the heirs of her husband.^ 

If the widow who has been receiving maintenance from the 
heirs of her husband becomes unchaste, it has been held that 
she will be deprived of her maintenance.]; 

The Bombay High Court has ruled, that a widow getting 
maintenance under a decree will not be deprived of it by 
the fact of subsequent incontinence.il 

The widow's right of maintenance cannot be defeated by 
anything short of gross misconduct on her part, or a testa¬ 
mentary or a nuptial gift on the part of the husband. The 
husband cannot defeat her right of maintenance by an express 
clause in the will. The widow's right of maintenance arises 
by marriage, it is not a matter of contract ;§ it exists during 
the husband’s lifetime, and continues after his death. It is 
a legal obligation attaching upon himself personally, and upon 
his .property after his death. He cannot free himself of this 
obligation during his life-time, nor can his heir after his death, 
so far as he inherits his property ; and a devise of the pro¬ 
perty will not authorise the devisee to hold the property free 
from the widow's ?.!aim to maintenance, when neither the 
testator nor his heir could have resisted such a claim. It has 
been held, that, in Bengal, a widow has no indefeasible vested 
right in the property left by her husband, though she has, by 
virtue of her marriage, a right, if all the property be willed 
away, to maintenance^ 

* 2 MacnaghtcD, 112. 
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The obligation of the widow to reside with her husband’s 
family is now treated as a mere moral one, and the infringe¬ 
ment of the same by the widow does not carry with it any 
penalty.* * * § 

Where a person purchases property without notice of the 
"existence of the widow’s right of maintenance as a charge 
upon the said property, it has been held, that the property 
in his hands will not be liable for such maintenance.^ The 
amount of maintenance must be determined beforehand, 
either by decree or by contract, and made a charge upon the 
property conveyed, before the same in the hands of a bona 
fide purchaser for consideration can be made liable for it.J 

Where the widow has obtained a decree fixing a certain 
sum as her maintenance, to be obtained out of certain pro¬ 
perty, it was held that she has a right to have this amount 
declared as a charge upon the property into whosesoever 
hands it may come. II 

Where property was confiscated by the Crown on account 
of rebellion, it was held that the widow of the former owner, 
whose sons, the then owners of the property, were guilty of 
rebellion, was entitled to maintenance from Government out 
of the property which had been confiscated. § 

The Bombay High Court has ruled that, to make the 
purchaser liable for the widow’s maintenance, it must be 
shown that he was a party to the fraud which the heir was 
practising upon her to deprive her of her maintenance. 4 ! 

The amount of maintenance to which the widow is enti¬ 
tled is generally a question of fact. The amount of the family 
property is always an element in the consideration of this 




* Aholya Bai Djbia v. Lukhee Moiiee Dnbia, G W. R., 37. 
t Srimati Bliogobati Dasi v. Kaaailal Mitter. 3 B. L. U., 225. 

j dagger Nath Samunt v. Maharanee Adhiranee Narain Koomari, 20 
W, R., 126. 

Koomari Debia v. Roy Luchmeepu 1 Sing. 23 W. R., 33. 

§ Mussamut Golab Koonwar v. The Collector of Benares, 4 Voorc - I. A. 
246. 

% Lukshman Ram’Ckundra y, Satyabhama Bai, I. L. R., 2 Bom,', 494, 624, 
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question ; as also the number of other persons whose wants 
and necessaries are to be met out of the family property and 
other obligations that there are upon the said property. 

The amount of maintenance which is awarded to a widow 
may sometimes be varied ; as, where the family property is 
reduced subsequent to the date of the award of main- . 
tenance, the defendant may apply to the Court to have the 
amount of maintenance reduced on that ground.* * * § On the 
the same principle, the widow may apply for the enhance- % 
mentf of the amount if the assets increased. 

Where a Hindu widow has received certain property as . . 
and for her maintenance, she cannot,, when she has exhausted 
it, enforce from the relatives of her husband, or from the 
family estate, a further allotment or a money allowance for 
maintenance.* 

How far the widow is entitled to claim arrears of main¬ 
tenance in a suit declaring her right to it, has sometimes 
been raised. It is not necessary that there should be a de¬ 
mand and refusal to entitle her to claim arrears. Without 
a previous demand and refusal, she will, nevertheless, be 
entitled to it. A demand is not necessary to create her 
right to it.II 

There may be cases in which the circumstanCeSs.are such 
that her claim to arrears will be disallowed. Long neglect 
on her part to claim the same, and the fact of her being 
maintained by her parents or other near relatives, withput 
her being obliged to incur any expense on account of it, 
will probably be grounds on which a Court will be .justi¬ 
fied in disallowing her claim to arrears of maintenance.^ 

Iu addition to her right of maintenance, the widow is 


* Uuka Bai v. Ganda Bai, I. L. R.. 1 All, 694. 

+ Bhattacluuvee v. Puddomookhec Dt*bee, 9 W. R., 152. 

t Sabjtri Bai v. Luxmi Bai, I. L. lb. 2 Bora . 673. 

v Wvi v Runiii, I. L. R.. 3. Bofti. 2(U ; Snkvnr Bai v. Bhovanji, 1 Bom. II. 
p f/.-.n io.i • Vencapadya v. Kavari Hengn«-.\ 2 Mad. H. CVR’op., 6G. 

§ Ahollya Bai Debia v Lukbce rnonee Debia. 6 W. R„ 37. 
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entitled to reside in the family dwe'ling-house of her hus¬ 
band. The son or other heir cannot turn her out of the same 
without providing for her a suitable residence elsewhere: 
nor is the purchaser from the heir entitled to turn her out 
of the family residence.* * * § The same principle was main¬ 
tained by the Allahabad High Court, where it was held,+ 
that the purchaser from the nephew was not entitled to 
evict the widow of his vendors uncle from the dwellin^- 
house, in a part of which she was living from the time of 
her husband.^; 


The widow is entitled to a share of the family property, 
in case of a partition, among her sons or other heirs, of the 
same. The share which the widow gets is equal to that of 
each of her sons.ll She obtains it in lieu of her mainten¬ 
ance. 


The mother is entitled to a share, not the step-mother.^ 
Therefore, if the step-mother is childless, she will only get a 
maintenance. The share of the mother is contributed by 
her sons from their portion of the inheritance.^ Where a 
Hindu died, leaving six sons, one of them was by his first 
wife, who was dead ; the remaining five sons by his second 
wife, who was living ; and third a wife, who was childless was 
living. On a partition among the six sons, it was ordered 
that the son whose mother was dead shall get one-sixth of 
the estate, the remaining five-sixths to be divided into six 
equal parts, of which the five sons and their mother shall 
get one share each. Put it was further ordered, that before 
any partition be made, the Master do enquire and report 


* Mungala Debi v. Dinonath Bose, 12 W. R. Ho, A. O. J. 
t Gatiri v. Chandra Moni, T. L R., 1 All., 2t>2. 

i Bhigham pass v. Purn. I. L. R., 2 All., 141. 

jj Dayabhagn, Chap. Ill, Sec. II. par,’. 29 ; Prap'Kisscn Mitter v. Mattp 
Supdcry Dasee, Fulton., 3S9. 

§ Dayabliaga. Chap. Ill, Sec. 11. pura. 30. 

•j Issnr Chunder Carformah v. Cobind Chunder Carfonnah, Macn. Coiid. 
oi JLlm, Law, 74. 
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what would be a requisite sum for the purpose of securing a 
suitable maintenance for the childless widow, and that the 
said sum be, in the first instance, set apart for the purpose.*’ 
Where property was divided between four sons, three of 
them the sons of one wife, and the fourth the son of the 
second wife, it was held, that the property will be devided 
into four equal parts, of which one share will go fo the 
only son of the second wife, who will get no share, but 
will be entitiled only to maintenance from her son. The 
remaining three shares to be again divided into four 
equal parts, of which the three sons and their mother shall 
take one share each.-f- 

In the same way, the grandmother is entitled to a share 
when the partition is made between her sons and grandsons, 
but the right of bhe great grand-mother to a share is nowhere 
^dmittedj, though she is, declared entitled to maintenance. 


THE RE-MARRIAGE OF WIDOWS. 

Act XV. of 1856 of the Governor-General in Council pro¬ 
tides for the re-marriage of Hindu widows and declares that* 
the issue of such marriag* * shall be legitimate. It also pro¬ 
vides that, rights of inheritance or of maintenance, which 
the f male heir possesses in the property of the late owner at 
the time of her re-marriage, shall cease aud determine upon 
her re-marriage; but a right of property conferred by will, 
when larger than the widow’s estate under the Hindu Jaw, 
.diall noi so determine, t She is not to be deprived of any 
rights accruing after her re-marriage. - Where, therefore, 
the son dted after his mother had re-married, she was'held 
succeed him as his hcir.g The Act also provides 

* £<•■'.}> C limnlcr Bose v. Gooroo l v*:u,d 'Dose, MacrwCons ofTrin T nw 

t Srimuti Jcomoncy D v **e v. Attaram (W Mam. Oona of Win Law' r,T 
% Mftcn. Cons, of Hm. Law. 28. Spe also Gooroo Rrosaud Bose v. Shib 
Chunder Bose. Mncn. Cons, of Hm. Law, 29. 

|| See II. 5 of Act XV of 1806. 

§ Okhorah Soot v. Bhc.len Barianee, 10. W. R., 34 ; 11. W. R 82 • See 

also Must;, Rupan v. Hukmi Singb. Pun jab Customs, 99. 
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for the guardianship* * * § of the children of the deceased husband 
on re-marriage of his widow. Few marriages among the 
high caste Hindus have taken place in accordance with the 
provisions of the Act. But there is a custom, only among 
the very lowest classes of Hindus, of re-marrying their widows. 
In the Presidencies other than Bengal, these marriages have 
obtained a recognised footing. Such marriages are called 
Pat among the Maharattas, and Natva in Guzerat.f This 
kind of union is also allowed to woman who are wives , and 
who are separated from their husband by a sort of divorce, 
which is allowed under certain specified circustances ; as 
for instance, when the husband is proved to be impotent, or 
the parties continually quarrel, or where the marriage was 
irregularly concluded, or where by mutual consent the hus¬ 
band breaks his wife’s neck ornament, and gives her a chav 
chittee.i 

Where a widow enters into this form of a Pat marriage, 
she is obliged to give up all she inherited from her first 
husband to her husband’s relations ; she is allowed to retain 
only what was given to her by her parents.il This is in the 
Bombay Presidency ; and the same principle has been applied 
by the Madras High Court to the case of the second marriage 
of a Maraver woman.§ The custody of the children, except 
infants, also belongs to the representatives of the first hus- 
band.1T The children of Pat widows are never considered 
illegitimate. They are legitimate equally with those by their 
first marriage. 


* Sec. TTI. 

t Steele, pp. 26, 1G8 ; Sec Rahi v . Gobi n da Valad Teja, I. L. R., 1 Bom, 97, 
t Steele, p. 169, 

y Steele, p. 169 ; West and Buhler, p. SO ; Ilurkoonwnr o. Button Baee, 1 
Borradaile, 481 ; Treekurajce r. Mt. Loro, 2 Borradaiie, 361, 

§ Murugayi v. Viromakaii, I. L. R., 1 Mad, 226- 
Steele, p. 169. 
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RELIGIOUS AND CHARITABLE ENDOWMENTS. 

( Mapie, pp. Jfil — JfOG.) 

§ 359. Gifts for religious and charitable purposes were 
naturally favoured by the Brahmans, as they are everywhere 
by the priestly class. Sancha lays down the general prin¬ 
ciple that “ wealth was conferred for the sake of defraying 
sacrifices (a). Gifts for religous purposes are made by 
Katyayana an exception to the rule that gifts are void when 
made by a man who is afflicted with disease and the like, 
and he says that if the donor.dies without giving effect to 
his intehtion, his son shall be compelled to deliver it (b). 
This is an exception to the'rule that ivgift is invalid without 
delivery of possession. The Bengal pandits state that this 
principle applies even against a son under the Mitakshara 
law, though his assent would be indispensable if the gift 
was for a secular object; they seem, however, to limit the 
application of the rule to a gift of a small portion of the 
land (c). In Western India grants of this nature, have been 

held valid; even when made by a widow, of land which 


descended to her from her husband, and to the prejudice of 
her husband s male heirs (d). And so a grant by a man to 
his family priests, to take effect after the life estate of his 
widow, was decided to be good ( e). 

§ 360. The principle that such gifts can be enforced against 
the donor’s heirs, would naturally slide into a practice of 
making them by will (§ 337). It is probab'e that as Brah- 
rnamcal acuteness favoured family partition as means of 
multiplying family ceremonies, so it fostered the testamentary 


(a ) ?> Dig. 481, 

87,OJ. 2 D ‘ K - *° e Mnnw * lx ' 823 5 V ^», 2 Dig. 189 . Mitak.hara, i. I. § 

JSnyS**** CtUnJ * OS- D. 21 (99); Mitak- 

*06 < '[44f.J jhutlZ t'ml-..1m.wirV. 1 7V.Jh! U !'"™ 

fatwub, at p. J1«. *Sco too. port $ L 

(e) Kcbhoor v, Mt. RunLooiiwur, 2 Bor. 31$ [345.J 
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power as a mode of directing property to religious uses, at 
a time when the owner was becoming indifferent to its 
secular application. Many of the wills held valid in the 
Supreme Court of Calcutta have been remarkable for the 
large amounts they 'disposed of for religious putposes (fj. In 
one case arising out of GoluJcchunder Carformali's will, where 
practically the whole property had been -assigned for the 
use of an idol, the Court declared the will proved, but 
wholly inoperative, except as * regards a legacy to the step- 
\ mother of the testator (g). Sir F. MacNaghten suggests 
that the will might properly have been, cancelled, as, upon 
^ its face, the production of a madman: No reason can be 
offered why such a will should be set aside in Bengal, merely 
because, the whole property was devoted to religious objects. 
In the case' of Radhabidlubh Tagore v. Gopeemohnn Tagore, 

. which was decided in Calcutta the very next year (1S11), 
the right of a Hindu so to apply the whole of his property, 
seems to have been 4 admitted (A). 

§ 361. The English law, which forbids bequests for 
superstitious .uses, does, not apply to grants of thfe character 
in India, even in the Presidency Towns ( i ), and such grants 
have been repeatedly enforced by'.the Privy Couricil(&). 
Nor aYe they invalid for transgressing against the rule 
which, forbids, the creation , of perpetuities. “It being 
assumed to be a principle of Hindu law that a gift can be ' 
made to an idol, Which is a caput mortuum, and incapable 
of alienating , you cannot break in upon that principle by 


(f ) F. MaoN. 323, 331, 336—347. 340. 330, 371 : Ramtonqo v. Ramjjopal 
1 Kn. 243. The same* Ihinir was remarked by Sir Thomas Strange n f. .V- 
tare in the wills made by Hindus in Madras. 2 Stra. U. L..133. 

( 7 ) F. MftcN. 320, Appx. 3 S. 

(A) F. MacN. 333. 

CO Das Mom.-a v. Cones, 2 Hyde. 05 ; Andrews v: Joakim, 2 B I, li (G 
12 n r ) U H J c J 2U h V ’ Judah ’ 5 D ‘ L * 11 • 433 » Khusalchand v MnUadevgiri* 


(/•) Bamtonoo v\ Bamgopal. 1 Kn. 245 : Jcwun v. Shah Kubcoro nldeen 
2 M. I. A. 300 : S. C. 0 Suth. (P. C.) 3; Sonatum Bysaek v. Jugirntsoondree 
S M. 1. A. 60 ; Juggufcmohioi v. Mt. Soklieemoncy. 14 M. J \ 2S0 • S c ni 
B.L. R.19; S. C. 17 Suth. 41. * ' ’ * 
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engrafting upon it the English law of perpetuities ( l ).” In 
fact both the cases in which the Bengal High Court in 1869 
set aside the will as creating secular estates of a perpetual 
natuie, contained devises of an equally perpetual nature in 
favour of idols, which were supported J [in). But’ where a 
t.ill under the form of a devise for religious purposes, really 
gives the beneficial interest to the devisees, subject merely 
to a trust for the performance of the religious purposes, it 
will be governed by the ordinary Hindu law. Any provi¬ 
sions lor perpetual descent, and for restraining alienation, 
will, therefore, be void. The result will be to set aside the 
will, as regards the descent of the property, leaving the 
heirs-at-law liable to keep up the idols, and defray the pro¬ 
per expenses of the worship (*). A fortiori will this rule 
apply, where the estate created is iu its nature secular, 
though the motive for creating it is religious (o). 

§ 362. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religious purpose, or to 
impose upon the holder of the lands a trust to defray tho 
expenses of the worship (p). Sometimes the donor is him 
self trustee. Such a trust is, of course, valid, if perfectly 
created, though, being voluntary, the donor cannot be com¬ 
pelled to carry it out if he has left it imperfect ( q ). But 
the effect of the transaction will differ materially, according 
as the property is absolutely given for the religious obje^T 
or mere ly burthenod with a trust for its support. And t* ere 
will be a further difference where the trust is only i.n 
apparent, and not a real one, and where it creates no rights 
in any one except the holder of the fund. 



I vT Markhy ’ J '' Kumar: * A '- ema v - Kumara Krishna, 2 B. L. R. (O. C. 

<>«) Tagore t. Tnpr.ro. 4 B. T„ H. fO. C. J.) 103 in the p r opt o 
37T : 8. I'. IS Kulh. 350 Krishnararaani v. Annnda, 4P I ft m ci 

00 Promotho v. Ural MU, 14 B. h. U. 175 • pkula v. Oamoodnr Viv m'nl' 
to) Ananlha v. Nnpm.iulhu. 4 Mad 200. uamoodar, 3 Br-tr,. 84. 

</0 See futwnh in Kounln Kni t v. rt»m Hurre 4 g. D 196 fo-jr-i 
(y) See Lcwin, Trusts, p. 61. ’ 
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1 The last cd.se arises where the founder applies his 
own property to the creation of a pagoda, or any other reli¬ 
gious or charitable foundation, keeping the property itself, 
and the 'control over it, absolutely in his own hands. * The 
community may be greatly benefited by this arrangement, 
so long - as it lasts, but its continuance is entirely at his own 
pleasure., ‘»It is like a priyate chapel in a gentleman s park, 
and the fact that the public have been permitted to resort 
to it, will riot prevent its being closed, or pulled down, pro¬ 
vided there has been no dedication of it to the public. It 



Trust imper¬ 


fect. 


will pass equally unencumbered to his heirs, or to his 
assignees in'insolvency. He pay diminish the funds so 
appropriated at pleasure, or absolutely cease to apply them 
to the purpose at all (r). In short, the .character of the 
property will remain unchanged, and its application will be 
at his own discretion. 


Another state of things arises where land or other pro¬ 
perty is held in beneficial ownership, subject merely to a 
trust as to part of the income, for tbe support of some reli¬ 
gious endowment. Here again tho land descends and is 
alienable, and partible' (s), in the ordinary way,, the only 
difference being that it parses wi.th the charge upon it (4). 

The remaining casq is the one firsjt named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He ^annot encumber or 
dispose of it for his own presonal benefit, nor can it be taken 


Property held, 
under trust. 


Absolute 
dedication of 
property. 


(V) Howard i*. Pestoflji, Perry, O. C. 535 : Venkata-heKamiah v. P. NArnin- 
apftli. M 1 -of 1883. 101 ; 8. 0. Mai. Dec. 1854.100 ; Chomipa,nth»tti v. 
Meyeno. Mad. Dec. of 18G2,90 ; 2 \V\ Mite N. 108 ; Brojosoond^ry v. Lnohm jc 
Koonwaroe, in the P. C M 15 B, L. T\. 1 • G, (note) ; s *. t 20 -svi(li. 95 jDclroos 
v. Nawab Syud; 15 B. L. R. 1G7, affirmed in P. C. 3 Cal. 324 ; Sub nomine, 
Ashgar y. Pelroos. 

(s) Ram Colmar v. .Tagcnder, 4 Cat. r>6. 

(t) Mahalab v. Mirdaci 5 S. 1V2G8 (313). approved by P. C., 15 B L. R. 

*i78 ; sup note (r) Futtoo^. Ijhurrut, 10 Suth. 299 ; Bas'oo v. Kwlicn, 13 

iith, 200 ; Sonatun Bysack v. Jusgustoondrec, 8 Mad, I. A. fio\ 
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in execution for his personal debt. But he may do any act 
^vhich is necessary or beneficial, in the same manner and to 
the same degree as would be allowable in the case of the 
manag>_i of an infant •heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it by 
judgments properly obtained against him ( w). And he may 
lease out the property in the usual manner, but he cannot 
create any other than proper derivative tenures and estates 
conformable to usage ; nor can. he make a lease, or any other 
airangement which will bind his successor, unless the neces¬ 
sity for the transaction is completely established (v). 

§ 464. The devolution of the trust, upon the death or 
default of each trustee, depends upon the terms upon which 
it was created, or the usage of each particular institution, 
it was created, or the usage of each particular institution, 
where no express trust-deed exists (iv). "Where nothing is 
said in the grant as to the succession, the right of manage¬ 
ment passes* by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit¬ 
ation conveys an estate of inheritance (to). The property 
passes with the office, and neither it nor the management is 
divisible among the members of the family (y). Where no 



(«) Prosunno v. Golab, 2 I. A. 145 ; S. C. 14 B. L. R. 450 ; Konwur v 

1 amchumh r, 4 t. A. 52; S. <\ 2 Cal. 341 ; Kalee Chum v. Bun-sheo. 15 
.Miih. 3.J0 ; KliuFnlchaml v. Mahadevgiri, 12 Bom. H. 0. 214 • IV'redu v 
Mahomed, 15 Sutli. 75: In Bombay it has been held that alt lion-h the 
jilis of a religious endowment may be alienated, the cornua of the pro- 
jiurty id absolutely inalienable ; Narayan v. Chintaraan, 5 Bom. 303. This 
a- no doubt the poheral rule, but s<-e per curiam 4 I. A. p. 62. 

(r) Radhribullnbli v. Juggutrhunder, 4 S. D. 151 (192) ; ShibesPourec v. 
oorana h. 18 . I. \ 270} 8. O. 18 fihath. (P. 0.) 18 j Juggcfsur v. 

Roodio, 12 B u th, 299 } Tah boon ipsa v. Koomar, 15 8uth. 228 ; Arruth v 

MudLfSi SuUui! 0hlmt Kurm '• Khne,ltt - 20 Suth - 471 5 Eun - 

(w) Greed iiareo v. Nui.kl iniiore. Mnr,h. 57 } • affd. il M l a .toe • r« 

n*yagum, i i. a. 208. bee 

vai ions cabtft colIcrted, 1 M Dig. 8;:0 

(r) «crW„W II. 1/0 (238 ), Vpnkntnohcllnminli v. I>. 

JSai uiuripuh, .-mil. I '< ^ 1» I. legoreca-e 1 1*. 1 it rn r i v 

i: * , i» r. • i:. (i\ • ) . t n , u,. ' • * 1 '' ■ J } 

(i/) Jaatar v. Aji, 2 Mad. II. f. 19 , Kuiu.o< Kami v. Rntnalinga. Mad L'ur 
Of I860, 261. * ' 
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other arrangement or usage exists, the management may be 
held in turns by the several'heirs (z)‘. Sometimes tlie con¬ 
stitution of the body vests the management in several, as 
representing different interests, or as a check upon each 
other, and any act' which niters such a constitution would be 
invalid (ci). Where the head of a religious institution is 
bound to celibacy, 'it is frequently the usage that he nomi¬ 
nates his successor by appointment during his own lifetime, 
or by will ( b ). Sometimes this nomination requires confirm¬ 
ation by the members of the religious body. Sometimes 
the right of election is vested in them (c ). In no case can 


the trustee sell the right of management, though coupled 
with the obligation to manage in conformity with the trusts 
annexed thereto (cZ), nor is the right saleable in execution 
under p, decree (e). 

§ 365. Unless the founder has reserved to himself some Founder 
special powers of supervision, removal, or nomination, neither 
he nor his heirs h&ve any greater power in this respect than ' 
any other person who is interested in the trust (f). And 
such powers, when reserved, must be strictly followed (g). 

But where' the succession to the office of trustee has wholly 

(s) Nubkifiscu v. Hurrischunder, 2 M. Dig. 14G. See Anundmoyeo v. 
fBoykantnath, 8. Supi. 193 ; Uamsoondur v. Taruck, 19 Suth. 26 ; Mitta 
Kuntil v. Noerunjun, 14' B. L. 1L 16G ; S. C. 22 Suth.' 137.*• There is nothing 
to prevent a female being manatee i\ See Mdqttoo Me -iiatchy v. Villoo, 

Mao. Dao. of 1.858, 136 ; .T-\v Deb Surraah v. Ifnropu lv. hi Suth. 282. 

Hussain Befcbfcc v. ITn^ain Shenf,\ 4 Mad. It. 0. Sio ; Punjab (’usfoms. *-83 * 

Hussain, 3 Mad. 93, Special custom is necessary, Ja&pkce v. Gopaul. 2 Cal, 

' 365. * ' ' *> . * * t v 

X«) Rajah Vurrriah v. Ravi Vurmah, 1 I. A. 76 : S. C. 1 ( Mad. 235. 

(Jj) Hoogly v.-KDhimmind, S. D. of 1818. 253 : Soobramaneya v. Aroornooga 
TVTafb Doof *1858. 33 ; ftrcedluirue ▼. Nundkisliore, 11 M. I. A. 405 ; S. C. 

8 Suth. fP. C.] 25. 

(c) Mohuut Gopal v. Kerparam. S. D. of 1850, 250 ; Narain v. Brindabun, 

3 S. D. 151 [192] ; Gossain v. Bieseasur, 19 Suth. 215 ; Madbo v. Kami a, 

1. All. 539. 

; d] Rajah Vurmah v. Ravi Vurmah, 4 1. A. 76 ; S. C. 1 Mad. 235, over 
ruling Ba^uuuda v. Chinuappa. 4 Mad* Rev, J10p, 

[c] Durgav. Clmnclml 4 A^l. 81. 

[/*] Tunrtarnppa. v. Boondcrajion, Mud. Die. of 1851, 57 ; Lulchmap v. 

ltookii_ttin i. Mad. Ike. of 18*7. 152. 

[fjj A dv ^’r* h te*G on era 1 v. Fatima, 9 Bom. H.-C. 19. . 
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failed, it has been held that the right of management reverts 
to the heirs of the founder (h), 

A trust for religious purposes, if once lawfully and com¬ 
pletely created, is of bourse irrevocable ( i ). The beneficial 
ownership cannot, under any circumstances, revert to the 
founder or his family. If any failure in the objects of the 
trusts takes place, the only suit which he can bring is to 
have the funds applied to their original purpose, or to one of 
a similar character (1c). 


[A] Jai Bansi v. Chattar, 5. B. L. R. 181 ; S. C. 13 Suth. 396 ; Sub nomine. 
Peefc Koonwar v. Chuttur ; but see Act XX of 1863. [Native Religious 
Endowments]. Pkatc v. Damodar, 3 Bom. S4 ; Flori Dasi v. Seov. of State. 
5 Cal. 228. 

[i] Juggutmobini v. Sokheemonev, 14 M. I. A. 289 ; S. C. 10 B.L. R. 19 ; 
S. C. 17. Suth. 41 ; Punjab Customs, 92. 

[k] Mohesh Chunder v. Koylash. 11 Suth. 443 ; Reasut v. Abbott, 12 
Suth. 132 ; Narn Narain v. Uninoon, 23 Suth. 70 ; Atty-Ueu. v. Brodie, 4 M. 
1. A. 190 ; Mayer of Lyons v. adv.-Gen. of Bengal, 3 1. A. 32 ; S. C. 2G Suth. 
1. See A i XX of 1863. Ranch cowrie v. Chumsoolall, 3 Cal. 663. Brojomohun 
v. Hurrolall, 5 Cal. 700 ; see as to suits by devotees or others interested in 
Religious trust ; Radhabai v. Ohimnaji, 3 Bom. 27 ; Dhadplmh: v. Gurav, 6 
Bom. 122. As to suits by or with the permission of the Advocate-General, 
see Civil. Pro. Code X of 1877. s. 639, XIV of 1882. s. 539. As to shits for 
the removal oi the trustee on the ground of improper conduct, sec Mohuu 
v. Lutohmun, 6 Cal. 11. 
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HE LEGAL CONSEQUENCES OF MARRIAGE. 
{Extracts from the Tagore Laiv Lectures , 


1878 , pp\ US—196.) 

Marriage in that law (Hindu Law)‘is not merely a con¬ 
tract but'also a\sacrament; and the rights and duties of 
the married parties are determined solely by that .law, 
and are incapable of being varied by their agreement. As 
Menu emphatically declares, “ neither by sale, nor desertion, 
can a wife be released from her husband.”* Following the 
spirit of this rule, the High Court of Bengal, in the case of 

Seetaram v. Mussamut Aheeree IIecra7nec y said: “ It is con- 

« ’ % 

trary to the policy of the law to allow persons by a contract 
between themselves to avoid a marriago on the happening of 
any event they may think fit to fix upon.”-f* 

The custody of an infant wife belongs, as a rule, not to her 
parents but to her husband. In the case of Kateeram 
Dolcanee ■ v. Mussamut Ocndhence and others Mr. Justice 
Markby observed: “The marriage of an infant being under 
the ijindu law a legal and complete marriage, the husband, 
in my ^opinion, has the same right as in other cases to de¬ 
mand tfiat.his wife shall resido in the same house with 
himself. I ..do not .think that any Court can deprive the 
husband of this right, except upon some tangible and de¬ 
finite grounds, which show that, under the special circum¬ 
stances of the case, v the w^e, is absolved .from this duty, and 
her parents or guardians from, the duty of surrendering he* 
to* herMiusband; and wo canhdt, in my opinion, say, without^ 
\6on travelling the Hindu' law, that, infancy of a wife consti 
tutea such ground, though it might, I think, be right ir 
the case of a very young girl to require the husband t 
show that she would be placed by him under the immedial 
care of some female member of his family/ Where, ho\. 
ever, a well-established custom exists v for a chid-wife to 
~ ~ t.20 J 23 - W. * f m. 
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remain away from her husband, and nob to come to live 
with him in his house until a certain event has occurred,’ 
such custom has been recognized by the Courts.# 

By the Acts relating to the guardianship of minors (Act 
XL of 1858, sectiou 27, and Act XX of l§6i, section 31 ^1 it 
is provided that nothing in these Acts shall authorize the 
appointment of a guardian of the person of a female whose 
husband is not a minor. 

W hen the husband is himself a minor, his guardian 
would, as a rule, be also the guardian of the wife. This 
would follow from the rule that after the husband’s death, 
his nearest kinsman is the guardian of the widow in pre¬ 
ference to her father or any of her paternal relations.*!* But 
in exceptional cases, the Courts, as representing the sovereign 
who is the universal guardian in Hindu law + may allow an 
infant wife during the minority of her husband to remain 
under the guardianship of her parents in preference to that 
of her husband’s relations. 

Such being the rights which the husband acquires by 
marriage over the wife’s person, the next question is how 
they are to be enforced in case of infringement. 

Where the wife is an infant, and the husband seeks to 
have her in his custody, the proper course is to proceed 
according to the provisions of Act IX of 1861, The hus¬ 
band may also by a civil suit obtain an injunction upon 
any person detaining his wife, to abstain from putting any 
obstruction in the way of the wife’s returning to her 
husband; but no order can be made upon such person 
directing him to send the wife to her husband.il 


^era fat tuck, \V. R.. 22 ; sec also Steel t\ 

1V ' 13; Precedents of Hindu 

?1 * VI11 ’ 27 ' 28 i^'olobnjokc’s Digest, R. K. V. 430—458 ; 1 strange, 

L<ill Nath Ali.saer v. Sheoburn P.iudey. 20 W 11 n,.* u , 

Shnnkur v. IUe<-jce Munohur, 1 Rorr.. !io3. 1 Morley’a'bigo.H, 288^ pi,'II * 
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Where the wife is qualified by her age to perforin her conju¬ 
gal duties, the proper remedy for the husband is a suit for 
restitution of conjugal rights. It was at one time doubted 
whether such a suit would lie iu the Civil Courts of India, 
and the ground for'such doubt was the difficulty of enforcing 
the performance of conjugal duties iu their detail ; but the 
poiut has been settled by tho decision of the Privy Council in 
the case of Moonshee Bazloor Ruheem v. S/mmsoonnissa 
Begum* In that case the Judicial Committee observed : 
c ‘ Upon authority then, as well as principle, their Lordships 
have no doubt that a Mussulman husband may institute a 
suib in the Civil Courts of India for a declaration of his right 
to the possession of his wife and . for a sentence that she 
return to cohabitation, and that that suit must be deter¬ 
mined according to the principles of the Mahomedan Law. 
Ihe latter proposition follows not merely from the impera¬ 
tive words of Regulation IV of 1793, section In, but from 
the nature of the thing. For since the rights and duties 
resulting from the contract of marriage vary in different 
communities, so, especially in India, where there is no 
general marriage law, they can be only ascertained bv 
reference to the particular law of the contracting parties.” 
Though the case was one between Mahomedans, the rule 
laid down evidently applies mutatis mutandis to tho 
Hindus, and it has been so applied.f But the form of tho 
decree in such suits, and the mode of executing it, have 
been points for some controversy. It seems to have been 
sometimes held4 that the decree should direct the deli¬ 
very of the wife bodily into her husbands hands, and 
the language of article 3-1 of the second schedule of the 
Limitation Act (1877) which provides for suits for the 
re covery of a w ife, might perhaps be referred to as favoring 

* 8 W. R., i'. C.. 3; or II Moore's Indian Appeals, 531. 

t Kateeram Dokanee v. Mussaraufc G ndhen :.*. 23 W. E\, 178. 

Mgost - 288 i!rn er V ' RacC ^ U Muuohar ’ 1 363, cited in 1 Morley’B 
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such a view. Bat the provisions of the Limitation Law are 
no safe guide in such matters; and it may now be taken 
as settled that the proper form of the decree should be this ; 

that the plainbiff is Entitled to his conjugal rights, and 
that his lawful wife, the defendant, be ordered to return to 
his protection.”* * * § 

1 hough, q,s a rule, either spouse is entitled to a decree for 
restitution of conjugal rights against the other, there arc 
cases in which such decree will not be granted. Thus, 
where a custom binding upon a particular class or caste is 
established, by which the husband is not to cohabit with his 
wife until a second ceremony is gone through after marriage, 
a claim for restitution of conjugal rights will not be enforced 
where such ceremony has been neglected.f 

How far cruelty and ill-treatment would be an answer 
to a suit for restitution of conjugal rights is an important 
practical question. Judging from the precept of Manu that 
even the worst husband is to be revered as a god,+ it might 
seem that cruelty and ill-treatment would not excuse a wife’s 
non-performance of conjugal duties. But the Hindu law is 
not really so cruel. It excuses a wife who is averse from a 
husband who is a lunatic, or a deadly sinner, or an eunuch, or 
a person afflicted with any loathsome disease. § Following 
this spirit of the Hindu law, the High Court of Bombay 
in one casell refused to decree restitution of conjugal rights 
in favor of a husband who was suffering from leprosy and 
syphilis. 

It is not every unkind act that would disentitle a hus¬ 
band to enforce his marital rights. The mere taking of a 


* Koobur Klmneamn v. Jan Khansnraa, 8 W R 467 • n v. 

Ameur Chund, 5 W. li 1<55. ’ ’ 407 ’ tholui1 B ebee v - 

fBo 1 Chand Kalta v. Mussamut J.-nokrc, 24 W R., 228 ; 25 W. R. 386 

§ Mann, IX. 79. ^ 

j] Rai Pnnjkuvftr v. RKika Kalliiinji, 6 Bern., A. C. J., 209 
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wife’s jewels, or the marrying of a second wife, has been held 
to be no bar to a Hindu husband’s claim for restitution of 
conjugal rights.* In Moonshee Buzloor Ruheem v. Shumsoo- 
nissa Begum, their Lordships of the Privy Council observed : 
“ It seems to them clear that if cruelty in a degree rendering 
it unsafe for the wife to reburn to her husband’s dominion 
were established, the Court might refuse to send her back. 
It may be, too, that gross failure by the husband of the per¬ 
formance of the obligations which the marriage contract 
imposes on him for the benefit of the wife, might, if pro¬ 
perly proved, afford good grounds for refusing to him the 
assistance of the Court. And as their Lordships have already 
intimated, there may be cases in which the Court would 
qualify its interference by imposing terms on the husband ”+ 

The question, what constitutes legal cruelty sufficient to 
bar a claim for restitution of conjugal rights, has been very 
fully discussed by Mr. Justice Melvill in Yamuna Bai v. 
Narayan Moreshvar Pendse.\ and the conclusion arrived at 
is, that the Hindu law on the question of what is legal cruelty 
between man and wife would not differ materially from the 
English law ; that to constitute legal cruelty there must bo 
actual violence of such a character as to endanger personal 
health or safety, or there must be reasonable apprehension 
of it ; and that mere pain to the mental feelings, such for 
instance as would result from an unfounded charge of infi¬ 
delity, however wantonly caused, or keenly felt, would not 
come within the definition of legal cruelty. 

Where a husband had ill-treated a wife on account of a 
favorite mistress, and had agreed to separate from the wife, 
and had refused her maintenance during the period of sepa- 




• Jeebo Dhon Banyah v. Mussamut Sundhoo. 17 W. K.. 522: Bee also 
Veras vami Chotti v. Appasvami Chetti. 1 Mad., 375; Sitanath Muokorjee 
v. Sreomntty Hairaabutty Dabee, 24 W. R. f 377. 
f 11 Moore’s Indian Appeals, 615 ; 8 W* R., P. C., 15. 

% I. L, B., 1 Bom., 161. 
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ration, it was held that he was not entitled to insist upon 
restitution of conjugal rights.* 

Conjugal infidelity in a wife would bar her claim for res¬ 
titution of conjugal rights. The Hindu law allows a dis¬ 
loyal wife to be forsaken.f 

A party who has renounced Hinduism is not entitled to 
Effect of enforce a claim for restitution of conjugal rights against a 

ch Sl husband or a wife who remains a Hindu. The Hindu law 

religion on 

the claim for allows one to forsake a degraded husband, or a degraded 
restitution of . - , , . , . s . 

conjugal wite,J ana degradation from caste is a natural consequence 

of apostacy. Act XXI of 1850 by enacting that loss of caste 
or change of religion shall not inflict on any person for¬ 
feiture of rights or property, seems to throw some doubt on 
the point. But the remarks of Mr. Justice Campbell in 
Muchoo v. Arzoon Scihoo§ go a great way in support of the 
rule stated above. After holding that the right to the cus¬ 
tody of children is a right within the meaning of Act XXI 
of 1850, the learned Judge observed : 

“ The' pleader for the appellant further argued that no one 
can be permitted so to use his right as to deprive any other 
person or persons of their rights. For instance, he says, a 
husband who becomes a Christian will not be permitted to 
claim the person of a wife whe* remains a Hindu. This is 
so far true ; and in this case, the claim to the wife was right¬ 
ly dismissed, but was, I think, dismissed simply for the 
reason that, admitting the husband's primd facie claim to 
the custody of the wife, that claim may be defeated by a 
reasonable plea. If a wife*pleads that her husband beats 
and ill-uses her in such a way that she cannot reasonably 
be required to live with him, and that plea is made out, 
doubtless the Court will not enforce a restitution of conju¬ 
gal rights. So also, if B hc pleads that the husband, by 

*.Moola v. Numly ftnd Musaumat Poonia. 4 N.-W p mo 
f CoIebrookc’B Digest, Bk. IV, 79, SO. • 

t Colebrookes Digest, Lk. IV. 68, 02, 161 
§ 5 y?. B., 235. 
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cliange of religion, has placed himself in that position that 
she cannot live with him without doing extreme violence to 
her religious opinions and the social feelings in which she 
has been brought up, and in the enjoyment of which she 
married, that plea would also be a good plea. ,, 


So, Sir Adam Bittlesbon on one occasion said :* 

“ So far, however, as Hindoo law is concerned, it seems to 
me enough to say that, in my opinion, a Hiudoo married 
woman who deserts her husband, becomes a convert to Ma- 
homedauism, and adopts the habits and lives as the wife of 
a Mussulman, is altogether out of the pale of Hindoo law ; 
that she ceases to have any recognized legal statics according 
to thab law, which counts her as one dead, or at least recog¬ 
nizes her existence only as an object of charity. This is not 
inconsistent with such passages as that cited from Manu : 
* That neither by sale nor desertion can a wife be re¬ 
leased from her husband which certainly have reference to 
persons still within the pale of Hindu law. It seems to 
me, however, at variance with the spirit of Hindu law, to 
hold that it concerns itself with a woman in such case, as 
far as to impose on her any obligation not to marry again, 
provided the second husband be not a Hindu ; and if she 
does marry again, the validity of that marriage must, I 
think, depend upon the law of the sect to which she has 
become a convert/’ 


But I must tell you that the decisions of our Courts have 
not been uniform on this point. Thus in one case,+ Sir W. 
Burton is reported to have ordered the wife of a converted 
Brahman to be restored to him upon habeas corpas ; and in 
another case4: the Agra Sudder Court held that loss of caste 




* Itahmed Becbee v. Rokeya Beebce, 1 Norton’s Leading Cases on Hindu 
rc the Wife of P. Sreeneva^a, 1 Norton’s Leading Cases on Hindu 

Law, 13. 

X MusBumat Emurtee v. Nirmul, N.-W. P, Rep., 1864, p. 583. 
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by a husband could not °dissolve his marriage, or bar his 
claim to the possession of the wifes person. 

Considering, however, 'the feelings of those who really 
profess the Hindu faith, it would be a matter of extreme hard¬ 
ship, to say tbe least, to enforce restitution of conjugal rights 
in such cases;-and I should therefore venture to affirm that 
the view, taken by Mr.' Justice Cambell is.the ".roper view' 
of the matter. 

The case in which a Hindu husband or wife becomes a 
convert to Christianity, is provided for by Act XXI of 18Q6 % 
Under that Act?, a convert can sue a native husband or wife, 
for conjugal society*, and in case of refusal by such husband 
or wife to eohabib with the convert, on the ground of change 
or religion, the marriage between the parties shall be declar¬ 
ed dissolved. 

For suits for the restitution of conjugal rights, the period 
of limitation is two years, from the time when’ such restitu¬ 
tion is demanded and refused, the party refusing being of 
full age and sound mind.* A 

Adultery and act3 of adulterous inclination beiug crimes 
iii Hindu law, it is maintained by llacnaghten, Colebrooke, 
and Ellis, that an action for damages will nqt lie against the 
wrong-door, f The last-named authority observes that though 
it is no doubt equitable to allow the husbamj to recover 
his inarria v ge expenses against the seducer,-yet there is.ho 
such remedy prescribed l?y the Hindu law, and that'silch cases 
ought to be governed only by that law. * Sir T. Strange was, 
hhwever, of a contrary opinion. According tp»hira, a cjyil 
action for .criminal conversation would lie; the ca'se not beirlg 
one which is to be governed by the Hindu lavv.t He, cites’a 
case in which the Pandit's opinion allows the plaintiff to re¬ 
cover his marriage expenses from the adulterer.^ The Bom- 

* x • 


* Act IX of 1872, 2jid Sckednle, N *\ 42.; Act XV of 18 

Nor?5. s . 

f Maciiagh ten’s Principle of Hindu Law. p. 61 ; 2^tr;i 
^ t 1 Btrunge's Elements of Hindu Law, p. 46, 


77, 2nd Schedule, 
pp, 40—14, 
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bay Sadr Court in one case awarded damages to the plaintiff 
who sought to recover his wife from the defendant who 
had enticed her away ;* and in Sood.imn Stin v. Loclcenauth 
Mullick , reported in Montriou’s Cases of Hindu Law, p. 619, 
the Supreme Cou;-t of Calcutta held, that a civil action 
for criminal conversation was maintainable between Hindu 
parties. W>h reference to the special damage to be 
alleged in such cases, the learned editor in a note remarks : 
“It was suggested that in the case of a Hindu plaintiff, 
the loss of caste, or pollution of the zenana, and the like, 
might be laid as special damage in the declaration. In the in¬ 
stance of a koolin brahmin with 100 wives, somo of whom lie 
may never have seen more thau once, the allegation of the loss 
of the wife’s society would not perhaps be strictly applicable.’' 

The next point for notice is the capacity of parties to 
marry again during the continuance of a former marriage. 
In this respect the Hindu law is, no doubt, very much in 
favor of the stronger sex. 

It prohibits the wife to marry again during the lifetime 
of the husband ; and even after his death, she was not, until 
the passing of the Widow Marriage Act, considered competent 
to remarry.*}- And eveu where there is a custom among the 
lower castes for a wife to contract a second marriage, called 
a natra or pat, during the lifetime of the husband, on permis¬ 
sion obtained from a punchayet of her own caste, the Courts 
of British India have refused to recognize such custom, on 
account of its being immoral and opposed to the spirit of the 
Hindu law, and have held the parties to such remarriage 
liable to punishment under the Indian Penal Code, as guilty 
of offences relating to marriage* Where, however, a Hindu 

* Hnrka Shunkur v. Raeejee Munohor, 1 Borr., 353, cited in 1 Morloy’s 
Digest, 238, pi. 11. 

f See th-: texts cited in Vidvasagar’s 2nd Tract on Polygamy, pp. 100— 
109. 199—204 ; see also LMvahatattwa. Inst, of Raghunandana, Vol. II. pp. 
62. 63 ; Shama Churn's Vyavastha Darpana, p. 647 ; Mann V. 157. 

t Sr Steele, pp. 159, 168 ; Reg. v. Lvarean Goja, 2 Bom., 124 ; Uji v. Hathi 
Lalu, 7 Bom., A. C. J.. 133 ; U;g. v. Sambbu Raghu, I. L. B., 1 Bom., 347. 
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married woman deserts her husband, becomes a convert to 
Mahomedanism, and marries again, her case will not b.e 
governed by the Hindu law which regards her as dead.* So 
where either party becomes a convert to .Christianity, and is 
repudiated by the other, the convert may obtain a decree 
declaring the marriage dissolved, and then by Act XXI of 
1866, section 19, the wife, whether a converter a Hindu, 
shall be competent to marry again', and the issue of such 
remarriage is declared to be legitimate, notwithstanding 
any provision of the Hindu law to the contrary. 

A somewhat curious case, once arose regarding a Hindu’s 
right of remarriage. A Hindu \yho had become a convert 
to Christianity, and had married- according to the Chi'istian 
form, became again a professing Hindu, and married a 
Hindu woman ’in the Hindu form ; and the question was 
raised whether for this he had been rightly* Convicted 
of bigamy. The High* Court of Madras answered this 
question in the negative, ;on the ground that the second 
marriage was not void by reason of the wife by the first 
marriage 'being still alive, as the* Hindu law which governed 
the prisoner’s second marriage, woujd ignore the first 
marriage altogether.f 

But though not/ allowed by the general Hindu law, 
divorce and remarriage of a divorced wife^are in some cases 
permitted by ch^torfl.J Such custoro, however, prevails only 
among the inferior' classes, especially in the Bombay Presi¬ 
dency and disputes concerning this subject a,re generally 
settled by puncUayeia qr caste assemblies. But it has been 
held that the Courts arc not bound to recogpize the author¬ 
ity of the ca9te to declare a marriage void, or to give per¬ 
mission to a woman to remarry.il 


.* flee RftUmed 13 *ebee f. Kokeyd Beelco, 1 Norton’s Lt-;tdm/ Cases »> 12 
.f 3 Mad., App. (Criminal Cases), vii 

t tfec Kudomoe Dossoe v. Jotoerara Kolita, 1. L. R., 3 Cal:., 305. 

§ 1 Strange, 52. * 

Reg v. flatnbhu Raghu, 'L L. R., 1 Bonn, 352, 
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The ground upon which sucn divorce is most commonly 
granted, is the mutual consent of the husband and the wife, 
the former granting the latter a char chitti , or letter of re¬ 
lease.* Other grounds are mentioned by Steeled as justifying 
divorce among the inferior castes in Bombay, and these 
grounds are, impotence of the husband, continual quarrel, 
habitual l 11 -treatment, and any irregularity rendering the 
marriage ah initio null and void. Our Courts have accord¬ 
ingly held that with some castes divorce is allowable in case 
of ill-treatment.J 

But the prevailing practice has been not to recognize the 
validity of any divorce obtained without the consent of the 
husband,§ In Reg v. Karsam Goja ,\I which is the leadiug 
case on the point, the prisoner Karsan Goja had married 
and cohabited with one Rupa, a married woman, who had 
repudiated her former husband witho'ut his consent. There¬ 
upon Karsan was tried for adultery, and Rupa for marrying 
again in her husband’s lifetime, and their defence was, that 
by the custom of their caste, a woman might, without' the 
consent of her husband, leave him and contract a valid 
marriage, called natra , with another man. They were both 
convicted, and the High Court of Bombay, in upholding the 
convictions, observed : “ We are of opinion that such a caste 
custom as that set up, even if it be proved to exist, is 
invalid, as being entirely opposed to the spirit of the Hindu 
law; and we hold that a marriage entered into in accord¬ 
ance with such a custom is void.” The same principle has 
been followed in several subsequent cases.H 

Though the Hindu law does not allow djvorce, it is not 


♦ Steel e? p. 197. + Tbid, pp. 108. 169. 

t See Kaseeram Kriparam v. Umbaram ITurce Chand, I Borr., 387 • 
Kasee Dhoollub v. Ruitun Baee Ibid 410, cited in 1 Moiley’s Digest 289’ 
pla. 14, 14a. 

§ See Dyaram Doolubh v. Baee TJmba, 3 Morley's Digest, 181, pi. I ; 1 
W. & B., 92. 

|j 2 Bom., 117. 

Khemkor v. Amia Shankar, 10 Bom., 381 ; Rahi v. Govind, 1. L. ft 
1 Bom.. 116 ; Narayaa Bharthi v. Laving Bharthi, I, L. R. 2 Bom., 110. 
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so unreasonable as to compel married parties to live to¬ 
gether as man and wife under all possible circumstances. 
Xn eertaiu cases, as you have seen already, cither spouse 
is permitted to resist the- claim oi the ether for restitution of 
conjugal rights. This'separation,' called in Hindu law deser¬ 
tion (tyag), differs from divorce as ordinarily understood, in 
this,—that however grave or permanent the "cause of the 
desertion, and however solemnly and irrevocably' it may 
take place, it can never have the effect of dissolving the 
marriage tie completely, so long as both parties remain 
Hindus.* 

Among other causes which justify deseTtion of the bus, 
band by the wife; may be mentioned cruelty of the husband, 
and his laboring under loathsome and contagious disease."!* 
These have already leen considered in the preceding 
lecture. 

Change of religion in either spouse would justify deser¬ 
tion by other, and Act TXI of 1850, as I have already ex¬ 
plained, would Dot interfere with such desertioa.+ In such 
cases, the convert partner is regarded in-Hindu law as 
civilly dead.§ In the converse 'case, which is extremely 
tare, of a Hindu convert to Christianity or other faith, re¬ 
turning back to Hinduism on performance of tho necessary 
expiation, it has been held that the Hindu law wotild alto¬ 
gether ignore the marriage of the party, contracted while a 
convert, and would authorize his marriage with a Hindu wife.ll 
This decision, we are told by Sir Henry Maine* in bis 
speech on the Indian Divorce Bill, has been the cause of 
the insertion of the provision in Act IV of 1869 (section 10) 
to the effect that a Christian wife may obtain divorce from 


* Sec Manu, IX, 4B. 

i Fee Yamuna Dai y Narayaj. MoivfI var Peruke. I. L. B. 1 Bom in 
Dni Prom Kuvni r PHI'S KaDimnii. 0 Pom., A, C\ J., 209. 
t goo Munohoo t>. Axzooji Kahro, f. \\ f I!.. 295. 

p pnV.med Bccbce v. Bokova Bocbec, 1 Norton's Leading Cases on Hindu 
Law. 12. 

§ P* Mad. (Criminal Cases), App., vu. 

ir Sr.c Supplement to the Gauttc of India for March C. 1SC9, p. 596, 
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her husband by reason of his change of religion and subse¬ 
quent marriage with another woman. 

Act XXI of 1866 has made some important provisions for 
dissolution of marriage when either spouse becomes a convert 
to Christianity. It "authorizes the convert to sue his or her 
non-converted partner for conjugal society, and it gives the 
latter the option of agreeing or refusing to cohabit with the 
former; and in case of his or her refusal on the ground of 
change of religion, it directs the Court to declare the marri¬ 
age dissolved. 

The position of the wife who lawfully deserts her husband, 
or is lawfully deserted by him, is in some respects rather 
anomalous. So long as both parties remain Hindus, deser¬ 
tion does not dissolve their marriage.* 

In the case of desertion of the husband by the wife, she 
must remain under the care of her grown-up sons, if any, 
or under the care of other kinsmen ; for her state is one of 
perpetual tutelage.^ As a rule, she is entitled to mainte¬ 
nance from her husband. Where degradation of the .hus¬ 
band is the cause of desertion, the Hindu law, which ex¬ 
cludes the degraded husband from inheritance, imposes upon 
the person taking his share of frhe patrimony the obligation of 
maintaining his wife if chaste % and now as by Act XXI of 
1850 degradation or loss of caste no longer occasions any 
forfeiture of rights or property, it would follow that the 
wife is entitled to maintenance from her degraded husband, 
though she may not live with him. 

When change of religion by the husband is the cause of 
desertion, the case seem3 to stand on somewhat different 
grounds. Change of religion, as observed by the Judicial 
Committee in Abraham v. Abraham ,§ would release the 
convert from the trammels of the Hindu law ; and his 

* Mann IX, 4f>. t Mann, IX, 3, 

, MUaksham. Oh. It, See. X, 14 ; Dayabhaga. Ch. V, 19. 

§ 1 W. R. (P.C.), 5, 
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rights and duties would have mainly to be determined by 
the law of the sect to which he becomes a convert? ; and 
such law in some cases, as where the conversion is to Maho- 
medauism, would declare the former marriage dissolved.* 
Nevertheless, the adoption of a new refigion out? not to 
have the effect of sweeping away all existing obligations. 
Considering that, by Act XXI of 1850, the Hindu convert is 
no longer to be deprived of his rights or property by reason* 
of change of faith, and considering the feelings and the 
helpless condition of the Hindu wife, and the prohibition 
against her, remarriage, it would be a matter of extreme 
hardship if she is to be deprived of her right to claim' 
maintenance from her husband, whom, owing to her 
religious feelings, .she may be obliged to. forsake. The 
question is not one of Hindu law, but involves.important 
general principles. The decision of the Madras High Court 
reported in 4 Mad. H. C. Rep, page iii, may be referred to, 
as favoring the wife's claim in such cases, 

The case of conversion of the husband to Christianity has 
been expressly provided for by the Legislature. You have 
seen that the convert husband may, under Act XXI of 1866, 
sue the Hindu wife for conjugal society, and in the event 
of her persistent and voluntary refusal to cohabit w’ijth him 
on the ground of his change of faith, a decree may be passed 
declaring their marriage dissolved. After such decree, fhe 
wife, it seems, can have no claim for maintenance againkt her 
husband. The Act, however, on the whole, deals, equally 
with both parties, and it contaius the following important 
provision 

“ When any decree dissolving a marriage shall have been 
passed under the provisions of this Act, it shall be as law¬ 
ful for the respective parties thereto to marry again as if the 
prior marriage had been dissolved by death, and the issue 
of any such remarriage shall be legitimate, any Native 


•See Hedaya, Bk. IT, Ch, V. 





MiNisr*,, 



TOE LEGAL CONSEQUENCES OF MARRIAGE. 

law to the contrary notwithstanding. Provided always that 
no minister of religion shall be compelled to solemnize the 
marriage of any person whose former marriage may have 
been dissolved under this Act, or shall be liable to any 
suit or penalty for refusing to solemnize the marriage of 
any such person.” (Section 19.) 


This, you will observe, is the only case in which a Hindu 
wife can obtain a complete divorce, being permitted not only 
to forsake her husband, but also to contract a valid and 
legal remarriage. But as such marrige cannot possess the 
sacramental character of the nuptial rite in the eye of the 
Hindu, and as the reproach of being a twice-married woman 
would still attach to the wife, this permission of re-marriage 
is seldom if ever availed of, 


A wife deserted by her husband is still entitled to some 
maintenance, even when the cause of desertion is her 
infidelity to the marriage bed. But in this last-mentioned 
case, her maintenance is limited to what has been called a 
starving maintenance , being mere food and raiment,* and is 
allowed only when sho ceases to live in adultery. 

If she is deserted by reason of her degradation, she is 
directed to dwell in a hub near the family house.f When 
her change of religion is the cause of desertion, she 
would no longer be bound by the rules of the Hindu 
law, and her legal position is to be determined by the 
law of the sect to which she becomes a convert.} If she 
embraces Christianity, the provisions of Act XXI of 1868 
would enable her to marry again, after obtaining a decree 
for dissolution of her former marriage. 

* See Colebrooke’s Digest, Bk. IV, 81—S3 ; Honamma v. Timanna Bkat, I. 

L H, 1 Bora., 659. t l 89 \. n 

t 4ee Jlfthmcd Bcebec v. Rokcya Beebee, l Norton 8 Leading Cases on 

Hindu Lnw 12. 
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SUCCESSION* TO THE PROPERTY 
OF PROSTITUTES. 


(■Tagore Law lectures, 187S, pp. 403—407). 

The earliest reported case on the point is that^>f Taro- 
mwnnee Dassee v. Motee Bioneanee * a Bengal case. In 
that case a woman, who had lapsed into prostitution, 
having died leaving two prostitute daughters born after 
her degradation, and another daughter born in lawful 
wedlock, the last-named daughter, as guardian on behalf 
of her minor sons, sued the other daughters to recover her 
maternal estate. The Sudder Court put the following 
question to the Pandit : 

“ If a Hindu woman, who is an outcast in consequence of 
living by prostitution, die, and leave three daughters, one 
a married woman, and mother of several children, and 
respectable ; the other two, prostitutes, who lived with the 
outcast mother, and had all things in common with her: 
which will inherit the mothers property ?” The Pandit 
replied : —'* The two prostitute daughter.?*alone inherit what¬ 
ever the mother may have left ; because the relation of the 
married and respectable daughter to the outcast mother 
has been severed/* Upon receipt of this reply, the Court 
affirmed the judgment of the Principal Sudder Ameen who 
had dismissed the plaintiffs claim. The opinion given by 
the Pandit in this case was recognized as correct by the 
High Court of Madras in Myna Bai v. Uttaram , in which 
the Court observed :f —“The Doctrine of Mr. Justice 
Htrangc in section 368 of his Manual is fully borne out by 
a dictum in the case quoted.* It was a suit by the 
daughter, born in wedlock of a mother, who afterwards 
lapsed into prostitution, to recover from the daughters 
born in prostitution the property of the mother. The 

* 7 Sel. Rep., 273. 

\ Taxamuneo’Passee v. Moiee Buneanee, 7 Sel. Rep., 273. 
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Court held the plaintiff’s title not made out, because the 
conduct of the mother had entirely severed her fiom her 
natural family, so that the plaintiff the daughter born in 
wedlock, could not succeed to her. "There is also the dic¬ 
tum that the prostitute daughters are entitled to succeed, 
but the plaiutiffs case failing this was not actually neces¬ 
sary to the decision. In .Madras- too it has never been 
doubted that the children of the prostitute succeed to the 
property of their mother. We have been unable to find the 
least authority either in the books or in practice, for an 
opinion of Mr. Justice Strange, that the children must be 
adopted children. The decisions upon the (questions are not 
numerous, as indeed they seldom are, upon poiuts so well 
established as to leave to the reckless litigants of this 
country no hope of benefit from contesting them. The 
newspaper report of a case in the High Court of Bombay 
contains the opinion of the Judges, in a case which did not 
call for it, that the Courts in future ought not to under¬ 
take the settlement of questions of inheritance between 
persons of the prostitute class and their offspring, whether 
natural or adopted. The Court however, admitted that 
their own precedents were in favor of doing so. The case 
was there one of an adopted daughter, and of course there 
would be much reason for contending that there was an 
intention to bring up the child, when so.adopted, to prosti¬ 
tution. Even, therefore, if the case could be considered an 
authority, it would be none upon the present question. 

“ Our reasoning, therefore, is, that there is no authority 
against the existence of heritable blood between the woman 
and her illegitimate offspring” 

In the case of Kamakshi v. Nagarathnavn* the ques¬ 
tion was raised whether ou the death of one of two sisters, 
to whom the office of dancing-girl to a^pagoda had passed 

-■ t 

* 5 Mad., 161. 
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by right of succession from their mother, the share of the 
deceased sister devolved on her daughter (the plaintiff) or 
the office with its emoluments passed in their entirely to 
the surviving sister (the first? defendant). The Court in its 
judgment said :— 

1 here is no doubt that in Madras the issue of a dan¬ 
cing-woman are her legal heirs, and the Hindu iaw of inherit 
ance appears not to warrant any distiction between the 
descent of her property and the descent? of paternal property, 
except that daughters are placed before sons in the order of 
succession as in the case of the succession to stvidhanum, 
and this without any qualification. Now as the property in 
dispute was not stridlianu'ni of the plaintiff’s mother and her 
sister, the 1st defendant (and for this p.osition the recent 
decision of this Court in Sengamathammal v. Valayuda 
Mudali , 3 Madras H. C. Reports, 312, is a direct authority), 
the general rule must, we think,, be considered to be that the 
children of dancing-women take by descent the estate of co¬ 
parceners in their mother’s property ; their daughters as a 
class first, and on failure of daughters their sons as a class. 
There would not be a doubt about this being the nature of 
the estate in the case of sons succeeding, and in reason and 
principle we can see nothing on which to found any distinc¬ 
tion as to the estate of inheritance which daughters take. 
The ordinary law of inheritance must, it appears to us, 
govern in both cases alike. 

“ The objection on the part of the appellant that the 1st 
defendant and her sister took a joint estate with rights of 
survivorship, was sought to be supported by an argument 
of analogy drawn from the rules of inheritance in the cases 
of several widows being heirs and of the succession of 
several daughters to tho stridhanum of their mother. We 
are not prepared to lay dowy that in the latter case the 
right of survivorship to the exclusion of the children of a 




misr/fy 



deceased sister exists, bub assuming that ib does, the argu¬ 
ment appears to us bo be of no force. There is obviously 
no analogy between the present case and that of widows 
inheriting the estate of their husband; and as to the law of 
succession to stridhctnuYii we think it a sufficient answer 
that it is a peculiar law, and its positive restriction to 
maternal property acquired in a particular manner precludes 
its being extended by analogy to a widely different kind 
of maternal property; the descent of which may be regulated 
by the ordinary law of inheritance/’ 

From these cases it would appear that the rights of 
children of dancing- women to inherit their maternal pro¬ 
perty has been recognized by our Courts. The law on the 
subject has been summed up by Strange in his Manual of 
Hindu Law,* thus:— 


I. _The property of a dancing-girl will pass to her female 

issue first, and then to her male, as in the case of other 
females/* 

II. —“ On failure of issue) the property of a dancing-girl 
will go to the pagoda to which she is attached/’ 

HI.—“ With prostitutes, the tie of kindred being broken, 
none of their relatives who remain undegraded in caste, 
whether offspring or other, inherit from them. ” “Their 
issuo after their degradation succeed.” 

in Cunninghams Digest of Hindu Law+ the broad rulo 
is laid down that “ the succession to dancing-women is tho 
ordinary succession of Hindu heirs to family property, 
except that daughters are placed before sons in the order 
of succession/* It is true that this is opposed to the second 
of the above rules quoted from Strange, which is based 
upon the opinion of the Sudder Pundits; but it is sup¬ 
ported bv the ruling of the Madras High Court in the cm e 
k of Karacd ohi v. Xa>/arathmtm just referred to Moreover, 
the correctness of the rule laid down by Strange seems 
open to question. There is nothing in 'the Hindu law in its 
support, the only escheat which that law allows, being one 
in favor of the Crown; and the rul? can. therefore be- 
maintained only on the - round of its being ba^ed upon u^vgo/ 

-——■ — —J-L \ 

fP. H2. 

. . ' 29 


P. 89, Sec. 3G1. 3G1. 
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226 bastard’s right to inherit. 

BASTARD’S RIGHT TO INHERIT. 

(Tagore Law Lectures,pp. 166—1G8.) 

The position of illegitimate children in the Hindu law is 
somewhat different from their position in the English law. 
In the latter system, the bastard is regarded as a filius 
nullius , a son of nobody; and for purposes of inherit¬ 
ance, he has no legal relationship with any one in the 
ascending or the collateral line, and his only relations are 
his own legitimate descendants.* In the Hindu law the 
illegitimate son of regenerate man is always excluded from 
inheritance ; but in the case of a Sudra, the illegitimate 
son of a particular description, namely, the son born of au 
unmarried female slave or slave's female slave, inherits his 
father’s property.^ This special rule in the case of Sudras, 
which Sir T. Strange^ attributes to the contempt in which 
they are held by the Hindu law, is deduced by the leading 
commentators of all the schools from the following texts 
“ A son begotten by a man of the servile class on his 
female slave, or on the female slave of his slave, may take 
a share of the heritage if permitted: thus is the law estab¬ 
lished. (Manu, IX, 179.) 

Even a son begotten by a Sudra on a female slave may 
take a share by his father’s choice.” (Yajnavalkya, II, 133.) 

It has been sometimes maintained that the authorities 
would support the .broad proposition that a Sudra’s illegiti¬ 
mate son of every description would inherit to his 
father :§ and a slight inaccuracy which occurs in Cole- 
brooke’a translation of the Dayabhaga (Chap. IX, 29) 



* Stephen’s Commentaries, Bk. Ill, Ch III, 5th e»l., Vol. II 311 
f Mitakahara, Ch I, in c. XII. 1—3 ; Dayabhaga Ch. IX, 28-31 ; Vya- 



Ihe 


l 1 Struge, 69. 

1 Strange, 69 ; Tandaiya Telaver r. Puli Telavcr, 1 Mad., 478 ; hut see 
ic judgment of the Privy Council in that case, 12 W. R. (p. C.\ 41, 
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lavors such a view. But Mr. Justice Bomesh Chancier 
Mitter, in his elaborate judgment in Narain Dliara v. 
Kaklial Gain * has clearly pointed out this error, and de¬ 
duced the correct rule given above, after a full examination 
of the authorities on the subject. 

The meaning of the term female slave (dasi) in the 
above rule, has been the subject of much contention in our 
Courts, and the authorities are not unanimous on the sub¬ 
ject. They seem, however, to favor the view that a “ female 
slave ” here means not necessarily a slave bought or taken 
captive but includes a continuous concubine, provided that 
the intercourse is neither adulterous nor incestuous. + The 
case of Raid v. Govinda Valad Teja\ may be referred to for 
a full exposition of the meaning of the term dasvpwtra, and 
of the law relating to the rights of an illegitimate son. 

The question how far one illegitimate branch can inherit 
from another was raised in the case of Myna Bai v. 
Uttaram. The facts of that case were somewhat ano¬ 
malous. An Englishman had two sons by a Brahman 
married woman who had deserted her husband and lived in 
adultery with him ; and upon the death of one of these sons, 
the other claimed his estate as his heir. The Privy Council 
held§ that the parties had been rightly considered to be 
Hindus but remitted the case to Ind*a for further investi¬ 
gation as to collateral heirship under the peculiar circum¬ 
stances of the case. Thereupon the High Court of Madras!! 
held that illegitimate sons could inherit the property of 
their mother and of one another. 





* 23 W. R. t 331 ; I. L. R. } 1 Calc., 1. 

+ Mu V u ;t am Jr Jagavira Yottapq Naikar t>. Vcnkatambha vAtm. a mn,i 
7, ; Mvl the same cos© on appeal to tlio Privy Council, 11 Wll. <1\ 0 ) 

PhpinfpL^ 181 T? ayU M n v ' o D ^ Ul 1 Be S garu * a y™ u > 4 Mad., 201; Vonoata- 
eheJla Chetty «?. Parvatham, 8 Mad .131. 

t I. L. R., 1 Bom., 97. 

I 2 W. R. (P. C.), 4. 


il 2 Mad.. 196. 
2D a 
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MAINTENANCE OF PARENTS. 

(Tagore Law Lectures , 1878, p. 175) 

In the Hindu law, the son is as much bound to maintain 
his aged parents, as the father is, to support his infant 
children.* • 

If the latter duty is necessary to be enforced for the 
preservation of our race, the former is equally necessary to 
be enforced for its happiness. The comprehensive character 
of the Hindu law of maintenance, which extends its pro¬ 
tection not merely to the wife, the children, and the parents, 
but also to a number of other relations, has been sometimes 
cried down as inevitably tending to foster habits of indo¬ 
lence and dependence. But competent judges have justly 
commended it ; and apart from sentimental considerations, 
it should be borne in mind that it is this law and the mora¬ 
lity by which it is supported, that have saved our Govern¬ 
ment the trouble of enforcing that complicated system of 
poor laws, which is a social necessity in other countries. 


According to Mr. Mayne, the parents, including the step¬ 
mother, and mother-in-law are entitled to maintenance.f 


* Colebrooke’s Digest, Bk. V. 77 ; Macnaghten’s Precedents of Hindu 
Law, 113—115. 

t (0 2 W. MacN. 113, 118 ; W. k B.. 88, 02 ; per Norman J., Khctramani 
v. Kaakinath, 2 B. L. R. (A. C. J.) 15 ; S. C. 10 Suth. (F. B.) 03 ; Cooppuni- 
vial v. Rookmany . Mad. Dec. of 1855, 238. Per curiam , Saxitmbai v. 
Lu.' imibai 2 Bom. 507, 


* 
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EXAMINATION QUESTIONS AND ANSWERS. 

EXAMINATION QUESTIONS 


WITH 

APPROPRIATE ANSWERS. 



(See Carries Lav: Examination Manual.py. 1 to 23.) 

^ \ 

1. Q. (a) On what are the laws of the Hindus, civil and 
religious, believed by them to be founded, (b) On 
what do the rules of law which at the present day 
govern the lives and property of the Hindus depend. 
(c) To whom docs the Hindu law apply, (d) And 
under what circumstances does a man cease to be 
amenable to it ? 

A. (a) On revelation, a portion of which has been pre¬ 
served in the very words revealed, and constitutes the Vedas , 
esteemed by them as Sacred Writ . Another portion has 
been preserved by inspired writers, who had revelations pre¬ 
sent to their memory, and who have recorded the holy pre¬ 
cepts for which a divine sanction is to be presumed. This i 3 
termed smriti , recollection (remembered law), in contradis¬ 
tinction to sruti, audition (revealed law), (b) They depend 
partly upon the doctrines received by the various schools 
of interpretation of the sacred text, and partly upon the 
usages which have obtained in particular classes or localities, 
and are adapted to existing habits and customs, subject to 
such modifications, changes, and improvements, as have been, 
from time to time, inroduced during the last century by the 
action of the English Legislature and the decisions of Eng¬ 
lish Courts, (c) The Hindu law has obligatory force only 
upon those who are Hindu both by birth and by religion, (d) 
When a Hindu changes his religion, and shows, by his course 
of conduct after such change, what rules and customs he has 
adopted, he is released from the Hindu law, and thenceforth 
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governed by the law and usage of the class with which he 
has associated himself. (Abraham v. Abraham, 9 Moore’s 
Indian Appeals, 227.) 

2. Q. (ct) Is the Hindu law a personal or a local law ? 
(b) Has a Hindu a freedom of choice as to the parti¬ 
cular “ sliaster” by which he will be governed ? (c) Can 
he import into any country to which he migrates the 
particular law of hi^own tribe? (d) And what is 
the presumption of law as to his having retained or 
changed the “ shasters” of his birth. 


A (a) A personal, not a local law ; (h) yes ; (c) yes ; (d) 
the governing circumstance to be attended to in deciding by 
what law he is bound, being the intention, as manifested by 
the character of the purohit, ceremonies and usages which 
he, or his descendants after him, retain about him. The 
real test to be applied is, by what “ shasters” the customs 
and rites of marriages and funerals are conducted. Occasional 
and daily religious services may be changed without effecting 
a corresponding change in a Hindu’s legal liabilities. (Hoo¬ 
rn udehunder Roy, v. Seetakant Roy, Suth. F. B. 75 ; Ranee 
Pudnmvati v. Baboo Doolar Singh, 7 S. W. R., P. C., 41 ; 
Cowell’s Hindu Law, vol. i., pp, 3 to 0.) 

3. Q. What are the chief characteristics of the Hindu 
community at the present day ? 

A. An aggregation of families rather than of individuals. 
Communality and co-ownership, and its divisions into four 
great castes, parcelled out by reference to the principles of 
(1) Religion, (2) War,(3; Industry, (4) Servitude. (Cowell’s 
Hindu Law, vol. i., pp. 06 to 8.) 

4. Q. Ilow many schools of law exist at the present day ? 

Name them. 

A. Five . (1) Bengal, (2) Mithila, (3) Benares, (4^) Malia- 
reshtra, and (5) Dravida. But according to Mr. Mayne, there 
are properly two schools : the Bengal and the Benares. 
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5. Q. What are the authorities followed by the respective 
schools ? 

(1) The Dayabhaga with its recognized commentaries, 
the D aycttativa, and the Dayasangraha , are the peculiar 
authorises of the school of Bengal. (2) In Mithila, tho 
Vivada Chintamoni and other works are especially followed. 
(3) The school of Benares is chiefly governed by the Mitak- 
shara, whose authority is fortified by the works of Mitra 
Misser and Camalakara, the Viramitrodaya being the most 
celebrated amongst them. (4) The Parasara Madhaviya is 
the principal authority in the Dravida school. (5) The 
Mayukha is the standard work followed by the Maharashtra 
school.* 


6. Q. What are the sources of the Hindu law as adminis¬ 
tered in Hindu territories ? 

A. (1) The old traditional authorities ; (2) the authority- 
tive commentators ; (3) the approved customs of the districts ; 
and (4) (where all these fail), the exposition of law by learned 
Brahmins. (Cowell's Hindu Law, vol. i., p. 17.) 

7- Q. How are the members of a “ gotra,” or family, 
connected ? 

A. By blood-relationship, marriage, or adoption. (Cowell’s 
Hindu Law, vol. i., p. 57) 

8. Q. Who is the “ Guru” and who the “ Purohit” ? And 
what are their respective functions / 

A. The “ Guru” is the spiritual guide of the family. He 
is a man's Guru, who, after going through the ritual, imparts 
to him the Veda f (1 Yajnavalkya 34.) And the “Purohit.” 
the priest who officiates at and presides over the performance 
of the religious ceremony. The former wield both a tem- 


* In Western India, in questions of inheritance, the first place is assigned 
to the Mitakshara, and only a subordinate, though still an important one, 
to tho. Ma\ ukha, on the authority cf the responses delivered officially by 
the Shastris of the courts and oral statements of persons learned iu tho 
Hindu law of this Presidency.—12, Bombay High Court Reports, p, 65, 



MIN/Sr^ 


EXAMINATION QUESTIONS AND ANSWERS. 




poral and spiritual authority. They can expel a man from 
caste, or restore him : their benediction is equivalent to the 
remission of sins. The latter conduct worship and all cere¬ 
monies; assign names * to new-born infants, and calculate 
their nativity ; bless new houses, wells, and tanks ; purify 
and consecrate temples j and conduct marriages and funeral 
ceremonies. (Cowell’s Hindu Law, vol i., pp. 60 and 61.) 

6- Q. What is the doctrine as to the payment of “ Puro- 
hit’s’ fees ? 


A. The amount of the priest’s fee is left to the conscience 
and the means of the person for whom his functions are per¬ 
formed, but the payment of some fee is essential to the effi¬ 
cacy of the ceremonies performed. (11, Bombay High Court 
Iteports, p. 10.) 

10. Q. What is the ordinary method of providing for the 
support of idols, priests, and worship ? Is this method 
recognized ? 

A. By endowment. Property so dedicated is known as 
dewuttur property. Such endowments are recognized, so 
long as they appear to have been bond fide real, not nominal, 
endowments,—the criterion being publicity of the dedica¬ 
tion or grant and the appropriation of the rents, issues, and 
profits to the purposes for which the grant purported to have 
been made. (Cowell's Hindu Law, vol. i., d. 66.) 

11. Q, How roiby descriptions of " muths” or temples 
are there ? and how does the office of “ mohimt ” devolve 
in each case ? 

A. Three. (1) Mouroosi, (2) Punchalte, and (3) Halcimi. 
In the first, the office is hereditary; in the second, elective ; 
and in the third vested in the ruling power, or in the party 
who endowed the temple. (Cowell’s Hindu Law vol i 
p .70.) . . 

12. Q. In what docs the “ shtaJilhd,” or funeral obsequy, 
consist ? And >\hat is the oljcct of its performance ( 



A. These obsequies consist of oblations of food and liba¬ 
tions of water offered to the manes of the Hindu’s ancestors. 
The object in view is to effect, by means of oblations, the 
re-embodying of the soul of the deceased after burning his 
corpse. '(Cowell's Hindu Law, vol. i, pp. 71—SOJ 

13. Q. Define “ stridhana ,” and give its derivation. 

A. From s£ri, female, and clhana, wealth. The separate 
property of a married woman, including gifts from her hus¬ 
band, his relations or her own, or any other acquisition. 

. (Mac. H. L. 96 ; 109 ; Dayabhaga, chap, iv., s. i., v. 4 ; Cow. H. 
L : vol. i., 84}.) What has been given [to a woman] by her 
father, her mother, her husband, or her brother, or received 
by her before the nuptial fire, or on occasion of her husband’s 
marriage with another wife, and such like, is called stridhana* 
(Dhar. Sast., Yagn., sloka 143.) 

14. Q. State the different descriptions of stridhana in 
the Bengal, Madras, Bombay, and Mithila schools. 

A. They are the same in all four schools. The most com¬ 
prehensive definition is given in the following text of 
Menu:— (1) What was given before the nuptial fire; (2) 
what was presented on the bridal procession; (3) what 
was giv r en in token of love ; and (4) what was received from 
a mother, a brother, or a father. (Mac.) H. L. 41, 1870.) 

15 Q. In the Bengal school does lan^ given to a woman 
by her husband from part of her stridhana? 

A. \ es , but she cannot alienate it. (Oowoll’s Hindu Law, 
vol, i., p. 84.) 

16. Q. Can the wife alienate her stridhana during her 
coverture ? 

A. Over her stridhana generally the wife has sole power. 
She can alienate it during coverture. ('Cowell's Hindu Law, 
vol. i., p. 48; ii., p. 32J • 
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I/, Q. Is the property which a married woman inherits 
from her husband on his death without male issue part 
of her stridhana ? What is the nature of her in¬ 
terest in it ? 


A. No ; she does not attain a full proprietary right of 
inheritance, but is only entitled to enjoy the estate under 


the guardianship of the next heirs of the deceased. A widow 
can only enjoy the estate subject to the control of her guar¬ 
dians.) Cowell’s Hindu Law, vol. i., p. 193.) 

18. Q. Illustrate the doctrine of “factum valet quod 
fieri non debuit," and state to which of the schools it 
applies. 

A. This doctrine is founded on a passage in the Daya* 
bhaga, which says, “ Slay not a Brahmin but if a man 
should kill one, the murder is committed, and it cannot bo 
undone. Equity, however, requires that the dependants of 
the slain man be compensated. Similarly, if a Hindu in 
Bengal should give away to stranger all his property, he 
commits a sinful act; but the gift, being made, cannot be 
revoked. This maxim applies to the Bengal school only. A 
Hindu in Bengal may leave by will, or alienate in his life¬ 
time, his possessions, whether inherited or acquired ; and a 
gift or legacy, whether to a son or stranger, will hold good, 
however reprehensible it may be as a breach of an injunction 
aud precept. (Oov-cll’s Hindu Law, vol. i., p. 97.) The Ben¬ 
gal law simply lays down, “ That the thing is done; it) cannot 
be undone.” Factum eat illiid ; fieri iufedum non potest ; 
i. e., if a man makes a bond fide gift complete in every 
respect to a stranger, it is lawful, though morally reprehen¬ 
sible. (3 L. M. R. 260) 


19. Q. Name the different species of marriage. 

(1) Brahma; (2) Daiva; (9) Arsha; (4) I’rajapatya; 
(5) Asura; (C) Gandbarla, or # love marriages; (7) Rakahasa, 
on.forcible connection ; and (8) PaisacLa, where the marriage 
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has been effected by fraud. The four first are peculiar to 
Brahmins • the fifth form is peculiar to Vaisyus and Sudras. 
(Mac. H. L. 62; Cow. H. L., vol. i, 164.) 

20. Q. By what Act is the degradation of caste as a 
disqualification for inheritance abolished ? And men¬ 
tion the Act which authorizes the re-marriage of 
widows,-and state the provisions of the section. 

A. (1) Act XXI. 1850 ; (2) Act XY. 1856, which says : “No 
marriage contracted with Hindus shall be invalid, and the 
issue of no such marriage shall be illegitimate by reason of 
the woman having been previously married or betrothed to 
another person who was dead at the time of such marriage, 
any custom and any interpretation of Hindu law to the 
contrary contwithstanding. (section 1.) 

21. Q. On what is the Hindu law of adoption based ? 

A. On the spiritual necessities of the Hindu, the primary 
object beiug to save from Put , or hell. The spiritual efficacy 
of the possession of a son, which in the remote ages was the 
paramount idea, has somewhat given place to the fueling 
that the existance of a son is desirable, because it renders the 
continued performance of rites during the long period for 
which they are enjoined more secure, and because, to ensure 
the continuance of his name and family, is an object always 
dear to the mind of a Hindu. (Mac. H. L. 31 ; Cow. H. L., 
vol. i., 210.) 

22. Q. Mention the different descriptions of property 
known to Hindu law. 

A. (1) Into things personal, and (2) real; i. e. t things move¬ 
able and immoveable ; [3] ancestral; and [4] self-acquired* 

23. Q. Explain “ Dwyam*ishayana ” “ Datfcaka,” “ Kritri- 

ma,” “ Putra,” “ Patrica Putra.” c 

A. [1] A child adopted after the ceremony of tonsure has 
been perfumed becomes a Dwyainushayana, or child of two 
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fathers. The absolute transfer being regarded as incapable 
of taking, effect, such a child belongs to both families, inherits 
in both, and performs the obsequies in both. No one but 
the natural parents can give a child in adoption. The essen¬ 
tial element in this species of adoption is an agreement, 
expressed or implied, between the natural and adoptive 
fathers, to this effect: “ This is a son of both us.” Tho 
adopted son still continues a member of his own famity, and 
partakes of the estate of his natural and adopting father. 
rCovv. H. L., vol. i., 243, 302, 341 ; Mac. H. L. 74.) (2) The 


Dattaka Mimansa and the Dattaka Chandrika are the stan¬ 
dard authorities on the law of adoption. Anitya Datta is 
the name given to a son adopted in the Dattaka, from a 
defferent Gotra, after he has received the tonsure in his 
natural Gotra. Dattaka, then, is a form of adoption, or son 
given. When this form is completed, it can never be revoked. 
(Cow. H. L., vol. i., 16, 271, 342; Mac. H. L. 67.) (3) 
Krifcrima, a form of adoption obtaining in the Mithila country, 
an innovation upon the established Dattaka form. Tho 
origin of the practice of this form cf adoption is traceable 
to the prohibitory rule of Vachespati , that a woman could 
not, even with the previously obtained consent of her hus- 
band, adopt a son after his death in the Dattaka form. Cole- 
brooke assigns its intorduction to two pundits, whose motive 
was to save a coi fusion of families and names. To this 
form the only parties are the adopter and the adopted, and 
if he has attained his majority the assent of the ;;dopted is 
essential. Such consent must be given in the life of tho 
adopter. Equality of caste is the only condition of eligibi¬ 
lity for a Kritrima adoption. (Cow, H. L., vol i„ 244, 261, 
268, 299,319,321; Mac. H. L. 95 ; 5 Cole. Dig., iv ? 10 ; 1 Mar, 
shall, p. 95.; (4) Putra, a son. “Since the son (trayatej 
delivers hi3 father from the named Put, he was there- 


for# called Putra by Brahma himself. (Mac H. L. 63 ; Menu, 
is. 138J (5) Patrica Putra is the appointed daughter ; and 
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er son is equal to a son whom a man has begotton on his 
wedded wife of equal class. The term Patrica Putra includes 
four persons; viz.— (a) the appointed daughter; (b) her son ; 
(c) her son when she was given in marriage with an express 
stipulation that her son should belong to her father; and (d) 
a Dwyamushyana. ('Cowell’s Hindu Law, vol. i., p. 212 .) 


23 J. Q. Who is said to be an “ auvasci ’ son ? 

A. An “aarasa” son is one born of a dharma wife. 
Auvasci is from liras “ the best,” being the first in order of 
sons. Dharma is a wife of the same caste as her husband, 
and wedded to him according to the Brahmci and other im¬ 
proved forms of marriage (Dhar. Sast. Yagn., sloka 128 and 
notes.) 

24. Q. Define a “ vested remainder” under the Hindu law, 

A. A remainder to be vested under the law must be vested 
in interest. Hindu law knows nothing of a “ vested estate 
with a contingent interest. The Hindu law meaning of the 
word“ vest,” as applied to inheritance or estate, means the 
Requisition of an actual estate. Since under that law the 
estate cannot be carved out into parts or divisions by the 
creation of particular “estates” (in the English law sense of 
the term,) a remainder after an estate-tail, or other “ limited 
inheritance,” is not vested in law —it is contingent. A re¬ 
mainder must be vested in interest and possession in contem¬ 
plation of law; enjoyment may be deferred, but possession 
is immediate in contemplation of law'; ownership according 
to Hindu law is entire and unconditional, aud not susceptible 
of small divisions and of portions. There is no difference 
between an estate vestod in fee either in whole or in part, 
and an estate vested in interest. In other words, “vested” 
is equivalent to unconditional. Hindu h*w does not counte¬ 
nance conditional gifts “ aa vested subject to be divested.” 
(3 K. L. R. 259.) 
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2o. Q. Explain “ Nityk Dwyamnshyana,” and “ Anitya 
Dwyamushyana,” and s'ate the broad distinctions be¬ 
tween them ? 

A. The latter is distinguished from the former in that the 
former is incompletely son of two fathers, the latter absolutely 
son of two fathers. The broad distinction between them is, 
that the issue of the former belongs to the adoptive, and of 
the latter to the natural, family. (Cow. H. L., vol. i., 341 f 
342 ; Mac. H. L. 74.) 

26. Q. What is the right of the parents with respect to 
giving a son in Dattaka adoption ? 

A. According to Menu, a father has absolute power to give, 
the mother only beiug able to do so with her husband’s con¬ 
sent (9 Menu, verse 168). Besides this . authority for the 
father’s absolute power, there is the direct authority of the 
Dattaka Himansa (sec. ix. verse 13), and the absence of any 
prohibition in the Dattaka Chandrika. 

27. Q. What is the law under the Dayahha<m a „a 
what under the Mitakshara, as to the power of a 
widow to adopt to her husband without his authority ? 
Can the want of authority be supplied in any and 
what Presidencies and how ? 


A. The three rules which embrace the whole law on tho 
subject are:(I) That the husband's permission is always 
a sufficient authority to his widow to enable her to adopt, 
except in Mithila, where the Dattaka form has in practice’ 
been abolished. (2) That such permission in Bengal is 
essential, and cannot be dispensed with under any circum¬ 
stances. (3; That by the followers of the Mitakshara, both 
in the Lcnares and the Maharashtra schools, the consent of 
the husbands kindred may be substituted when the husband 
has expressed no prohibition, and has merely failed or omitted 
to ^ give his sanction. fCow. H L vol-> i ( 262 . M 
L. 85.,) ' ' ‘ 
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28. Q. What is the present state of the law in Ben¬ 
gal, Madras, Allahabad and Bombay as to the legality 
of an adoption of an only son ? 

A. According to the High Courts of Madras, Bombay and 
Allahabad, the adoption of an only son is valid, but according 
to the Calcutta High Court, it is invalid. (Mayne, pp. 


131—139.) 

29. Q. What is ttie law with regard to the right of 
illegitimate sons to maintenance among,— (a) the three 
regenerate classes ; (b) Soodras ? 


A. The illegitimate son, even of a man of the three re¬ 
generate tribes, is entitled to maintenance. (Mutuswamy 
Tagavera Yettappa Naiken v . Venkataswarra Yettappa, 2 B. 
L. R. P. C. 15 ; Cow. H. L„ vol. i., 136.) An illegitimate son 
born of a low woman has a right to maintenance. (Inderpan 
Valumgpatty Taver v . Ramasawrny Pandia Talser, 3 B. L 
R P. C. 4.) It is provided by law that the son by a Soodrr 
woman of a man belonging to any of the three superio 
classes is entitled to maintenance. The same rules that 
apply to illegitimate children by Soodra women are appli¬ 
cable also to the spurious offspring of women in the inverse 
order of the classes. (Cowell's Hindu Law, vol. i., p. 171. 

30. Q. What effect has the want of chastity on the right 
to maintenance of,— (a) a married woman ; (b) a widow ? 

A. The adulterous wife must be maintained. (Cole. Dig. 
B. ii. c. iv, s. 2, verse 18.) But a woman divorced for adul¬ 
tery during her husband’s life, and in uuchastity after his 
death, is not entitled to maintenance after his death. (Cowell’s 
Hindu Law, vol. i., pp. 135, 170.) See also auswer to ques¬ 
tions 32, 35, post. 

31. Q. What power has a wife to bind her husband by 
her contracts * 

A. The wife's power to pledge her husband’s credit, or U 
render him liable on her contracts on the ground of au ina 
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as in English law. 


plied agency, is the same in Hindu 
(Cowell's Hindu Law, vol. i., p. 1GG.) 

32. Q. What i3 the widows right to maintenance ? Is it 
superior or not to the right of partition and alienation ? 

A. Under MitaJcshavct law a Hindu widow's maintenance 
is a change upon the whole estate in which her husband had 
a share, and therefore upon every part thereof. (4 Bo. H. 
C. It. 273.) It is superior to the right of partition, also of 
alienation. The widow's maintenance is also, according to 
the Bengal school, charge upon the estate of her husband. 
(Cow. H. L., vol. i., 133) A wife is, under the Hindu Law, 
in a subordinate sense, a co-owner with her husband ; he 
cannot alienate his property, or dispose of it by will, in such 
a wholesale manner as to deprive her of maintenance. Where, 
therefore, a husband in his life-time made-a gift of his entire 
estate, leaving his widow without maintenance, it was held 
that the donee took and held such estate subject to her 
maintenance. (I. L. R., 2 All. 315.) 


33. Q. Who are the widow's legal guardians ? and what 
is her obligation to reside with her guardians ? 

A. The members of her husband’s family ; and she forfeits 
her claim to maintenance by withdrawing herself from their 
protection. But if less than her proper amount is afforded 
to her, and she seeks shelter under the roof of her parents, 
this has been held -pot to forfeit her right to maintenance 
(Cowell's Hindu Law, vol. i., p. 138.) 

34. Q. What is the widows remedy for enforcing her right 
to maintenance ? 

A. According to the Bengal school, the ancestor's widow 
can follow the estate with her claim for maintenance out of 
it, and further there is the text of Katyayaua“ Except 
his whole estate and dwelling-house, what remains after the 
food and clothing of his family, a man may give away, what¬ 
ever it be, whether fixed or movcabl ? j otherwise it may not 
be given” A Hindu widow can insist upon remaining in 
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being 

maintained out of the joint estate, into whosesoever hands 
that dwelling-house and estate may pass, unless when they 
are sold expressly to provide for the widow, ('Cowell’s Hindu 
Law, vol. i., p. 

35. Q. What is the wife’s right to maintenance ? 

A. The wife is entitled to maintenance. It has been held 
that a wife leaving her husband’s house without sufficient 
cause, and especially if she be an adulteress, cannot claim 
maintenance. (Ilata Shavata v. Ilata Narayavan Nambri 
Divri, 1 Madras, 872J She does not by a single act of dis¬ 
obedience, or even by leaving her husband’s house and carry¬ 
ing on an independent calling, forfeit for ever her rights to 
maintenance. If she be ready to return to him, he is bound 
to maintain her. While apart from him, and unwilling to 
return, she is not entitled to be maintained by him. (Cow, 

H. L., vol. i., 142.) The rulings on this point arc not 
unanimous. 

36. Q. Besides the wife and mother, who are entitled to 
maintenance ? 

A. The step-mother, grandmother, son’s widow, the un¬ 
married daughter and sister not otherwise provided for ; 
those who by reason of some incurable mental or physical 
disease are disqualified for inheritance ; as also their children, 
wives, or unmarried daughters. With regard to outcasts and 
their issue, the authority of Yajnavalkya might be cited ; 
but in their case maintenance is restricted to food and rai¬ 
ment. ('Cowell’s Hindu Law, vol. i., p. HO.) 

37. Q. What is the widow’s power of alienation ? 

A. She cannot aliene her husband’s estate without the 
consent of the reversionary heirs. In default of reversion¬ 
ary heirs, the Crown, as the ultimate reversioner has the 
same power as the heir would have. Under the Mithila 
school she has power to consume, givo, or sell the moveables, 
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.nt has no power over the immoveables beyond a moderate 
enjoyment of them. In Toolsey Dass v. Doocowerban, the 
Bombay High Court said she had “ uncontrolled power over 
the movables, but nothing more than a life use in the 
immovable estate.” Under the Bengal school the°doctrine 
established was, that “ the widow, in Bengal, has the entire 


right of property vested in her, both in the movable and 
immovable estate ; that she is morally bound to take the 
advice of her husband’s kindred, but is under no legal dis¬ 
ability if she do not take or follow such advice.” The Privy 
Council, in Kasheenath Bysack v. Hurrosundary Dasee, 
declared the widow entitled to the possession of both, and 
that she could not be deprived of it by the husband’s rela¬ 
tions. Her right to possession is absolute, and cannot be 
restricted ; and that she was only entitled to enjoy it accord¬ 
ing to the rights of a Hindu widow. Cowell’s (Hindu Law, 
vol. i., p. 198.) 

38. Q. What is the character of the Hindu system of 
adoption ? 

A. Essentially a contract between parents, who assume to 
give and take the absolute property of a child. Neither 
registration, nor any written evidence of the act, nor the 
sanction of any Court of Justice, or any ruling power, is 
essential to its validity. Nevertheless, the utmost publicity 
is usual, and its absence suspicious. (Cowell’s Hindu Law, 
vol. i., pp. 224 to 22G.) 

39. Q. How far is the ceremonial incidental to au 
adoption, any portion of such ceremonial necessary- 
in order to effect a valid adoption ? 

A. If once the fact of adoption is established, the Courts 
will not inquire into the performance of tile secular and 
possibly not iuto the performance of religious ceremonies, 
merely for the purpose of testing its validity. There must 
be gift and acceptance manifested by some overt act, that 
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act, as prescribed by Meru, being fche pouring of 
water. Beyond this there is nothing absolutely necessary. 
(Cow. H. L., vol. i., 227; 1 Str. H. L, iv. 94 ; 9 Menu, 
verse 168.) 

40. Q. What constitutes adoption for civil purposes ? 

A. Gift and acceptance actual ; constructive gift and 
acceptance is not sufficient. ( Vide answer to question 39 ; 
also Cowell’s Hindu Law, vol. i., pp. 230 —234.) 

41. Q. Who may adopt ? And who not ? 

A. Any Hindu destitute of male issue, that is, to whom 
no son has been born, or whose son has died. (Man. H.L. 
33J “By a man destitute of a son only, must a substitute 
for the same always be adopted. (Dattaka Mimansa, 
chap, i., v. 3.) A man adopting must be of age. In the case 
of a woman it must be with consent of her natural protector ; 
in Bengal, her husband exclusively. Unmarried men may 
adopt. Impotent and excluded persons may adopt. 

Minors and lunatics may not adopt. (Cow. Ll. L., vol. i., 
251 —256 ; Man. H. L. 36 — 46 . ) 

42. Q. Who are “Sapindas,” “Samanodakas,” “Saculyas,” 
“Bandhus” ? that is, define these terms. 

A. “ Sapinclas ” of two descriptions—through consangui¬ 
nity and connection by funeral oblations. The word in its 
ordinary meaning denotes connection through the pinda , or 
funeral cake. 

“ Samanodakas .”—Kindred connected by a common liba¬ 


tion of water. 

“Saculyas .”—The cognates above the fourth degree in 
ascent, or distant kinsmen. 

;t Bandhus ” i. e kinsmen sprung from a different family 
but allied by funeral oblations. (Orwell's Hindu Law, vol. i., 
pp. 124—130.) ? 

43. Q. What is meant by “heritage” in Hindu law ? 

A. That wealth which become* the property of another 
solely by reason of relation to the owner. (Mac H. L. 137.) 
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Heritage (Daya) is so defined in the Mitakshara: “ The 
owner” is of course the previous owner. 

44. Q, What are the rights of the natural father to 
inherit property acquired by his son through adoption? 

A. None. The members of the family which he has quit¬ 
ted have no title to succeed to such estate. They are entire 
strangers to his estate ancestral or self-acquired. (Cowell's* 
Hindu Law, vol. i., p. 357.) 

45. Q. What is the point, with reference to adoption, 
which has been decided in Rungama v. Atchama, 4 Moore's 
Ind. Ap., p. 1 ? 

A. The invalidity of a second adoption while the first 
adopted child is living. (Cowell’s Hindu Law, vol. i., p. 292.) 

46. Q. When may the son be adopted by two indivi¬ 
duals? 

A. The dv'yamushayana> except, perhaps, in the case of 
the only son of a brother, may be said to be abolished. 
(Cowell's Hindu Law, vol. i., p. 342.) 

47. Q. What is the decision of the Privy Council in the 
case of Dhurm Dass Panday v. Musst. Shama Soonderee 
Pebiah, 3 Moore's Ind. Ap., p. 229? 

A, 1 ho result of an act of adoption by a Hindu widow is, 
that the whole property is divested from her, and vested in 
the adopted eon. Sho rotaius possession of her husband’s 
property not as heir but as guardian and trustee of tho 
adopted son. Her interest in the estate is cut down to the 
widow’s right to maintenance. (Cowell's Hindu Law vol i 
p. 283.) ' 

48. Q. (a) What is the effect of adoption ? And (b) in 
determining the validity, of tho adoption, what ia a court of 
law bound to inquire into ? 

A. (a) As respects Kritrivna adoption, a son so adopted 
retains the right of succession and of presenting the funeral 
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his natural family, while he also acquires the same 
rights in his adoptive family. As respects DattaJca adoption, 
a child so adopted ceases to have any connection with his 
natural family, except that he cannot marry a member of it. 
He is incapable of performing the funeral rites of his natural 
father, and ceases to have any claim upon the family or 
estate. He represents the real legitimate son his relation¬ 
ship to his adoptive mother, and her ancestors are his mater¬ 
nal grandsires. (b) The adopter having no male issue ; the 
consent of the parties; the child being eligible ; gift and 
acceptance. 

49. Q. What are the three chief points to be considered 
in actions brought against the heirs of an estate ? 

A. The debt must be for a good consideration ; must be a 
ready-money transaction ; if incurred for marriage or any 
other ceremonies, it must have been reasonable in amount, 
(Man. H. L. 75.) 

50. Q. How long does minority last ? At) what age does 
it cease according to the several schools of law ? State any 
special enactments you remember which affect the time ajb 
which majority is attained. 

A. According to Hindu law, minority lasts up to the comple¬ 
tion of the sixteenth year generally throughout India, except 
in Bengal, where it lasts up to the completion of the fifteenth 
year. But by s. 3 of the Indian Majority Act, 1875, it is 
provided that —“ Every minor of whose person or property 
a guardian has boon or shall bo appointed by any Court of 
Justice, and every minor under the jurisdiction of any Court 
of Words, shall, notwithstanding anything contained in the 
Indian Succession Act (No. X. of 1865) or in any other enact¬ 
ment, be deemed to have attained his majority when he shall 
have completed his age of twenty-one years and not before. 
Subject) as afore-said, every other person domiciled in British 
India n hall be deemed to have attained his majority when he 
shall have completed his age of eighteen years and no$ 
before.” 
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51. Q. Who may contract marriage ? 

A. The restrictions upon the right to contract a marriage 
depend upon considerations of relationship or caste. A 
woman may not marry a man of a caste beneath her ; a 
man may marry in his own caste, or in an inferior one. Iu 
the present age, according to Mr. Sutherland, marriage with 
one unequal iu class is prohibited. The High Court of 
Bengal affirmed this principle in the case of Nelaram Nedgol 
v. Termam Bennen (9 S. W. R. 552) ; but the Madras ffigh 
Court took a diderent view. They say, although the law 
recommends a marriage with a woman of equal class as a 
preferable description of marriage, yet the marriage of a 
woman of a lower caste than himself appears not to be an 
invalid marriage, rendering any issue illegitimate. (Pandaiya 
Tilava v. Palitilava, 1 Madras, 478; Cowell’s Hindu Law, 
vol. i., p. 167.) 

52. Q. If property be derived by the wife from a stranger, 
or earned by herself, in whom will it vest on her death ? 
Will it follow the Hue of succession of Stridhana ? 


A. f he general rule is, that it vests in the husband, aud is 
unreservedly at his disposal. It will not follow the line of 
Stridhana. (Cowell’s Hindu Law, vol. ii., p. 27.) 

53. Q. What powers have the husbands and others over 
woman’s property ? 

A. The Stridhana belongs to the woman exclusively, but 
the husband has a concurrent power over it, so that he may 
use it in any exigency for which he has not otherwise the 
means of providing, and this without being accountable 
afterwards for what he may have so applied. (Strange, vol. i. 
p. 27; Cowell’s Hindu Law, vol. ii., p. 28.) 

54. Q. State concisely the effect of the decision i u Abra¬ 
ham v. Abraham,T) Moore’s Ind. Ap., p . ip- 

A. Parconcrship may be pn? an end to by severance 
effected by partition. It is equally put an end to by a sever- 
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anco which the Hindu law recognizes and creates; e. g. } an 
outcast, one who Jias renounced his religion or who has be¬ 
come a convert to Christianity. (Cowell's Hindu Law, vol. ii., 
P . 50.; 


55. Qf. What is the rule laid down by the Privy Council 
in the Shiva Gunga case with regard to the undivided 
portion of an estate ? 

A. That the right of survivorship applied only to undi¬ 
vided property. (Cowell's Hindu Law, vol. ii., pp. 107—112.) 

56; Q. What is the effect of an agreement to divide ? 

A. For a definition of ‘ partition' see Cowell's Tagore 
Lectures, 1871, pp. 60 to 64. The effect of such an agree¬ 
ment in Bengal, is the actual ascertainment of each mem¬ 
ber’s shares, with a view to separate enjoyment. In the other 
schools, the effect appears to be a division of title, not neces¬ 
sarily a division of enjoyment. In the latter it is more a 
declaratory decree than a specific one. (Cowell's Hindu 
Law, vol. ii., pp. 60—64.; 

57. Q. What are the essentials in a civil point of view of 

a contract of marriage ? 

A. Betrothal. The matrimonial contract in itself fixes the 
relation of the contracting parties as married. The binding 
circumstances essential to the completion of a marriage are 
gift and acceptance of the girl. (Mac. H. L. 21; Str. H. L. 7.) 

58. Q. What would a Court of Justice, consider a justifica¬ 

tion of the absolute severance of the contract of nurri- 
age? 

A. Adultery of the wife. (Mac. H. L. 22.; 

59. Q. What is the meaning of the “ Reflection of a son” ? 

A. The son of a woman upon whom, if he were begotten 

by the adoptive father he would not be the production of an 
incestuous intercourse. (Mac. H. L. 47 .) 

60. Q. What is the ruling canon with respect to persons 

who may bo adopted ? 

A. That no boy can be adopted with whoso mother the 
adopter could not have married, (Mac. H, L. 47J 
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61. Q. When an adopted son dies without issue, to whom 
will the property which he inherited from his adoptive 
father pass ? 


A. To the heirs of the latter. (Mac. H. L. 54.) 

62. Q. Suppose an adoption should prove invalid, what 
would be the rights of the boy with reference to the 
property of his adoptive and natural fathers ? 

A. An invalid adoption does not sever the person so adopt¬ 
ed from his natural rights. (Bawani Savkara Pandit v. 


Ambabay Ammal, 1 Mad. H. C. R 363.) 

63. Q. Under what circumstances does the order of suc¬ 


cession to Stridhan vary ? 

A. According to the condition of the woman and the 
means by which she becomes possessed of the property. 
(Mac. H. L. 121.) 

64. Q. What has the Privy Council declared in the case of 
Doorendronath Roy v. Musst. Heramonee Burmoneah 
to be the primary consideration in determining tho 
rule which is to govern the right of succession ? 

A. The right to perform the Shraddha. 

65. Q. Can an agreement between two heirs to divide be 
enforced by an action at law by the widow of one of 
them ? 

A. Yes. (Mac. H, Et 193.) 

66. Q. What power of alienation has a man under the 
Bengal school ? and by whom may joint property be 
alienated ? 

A. A man may dispose of his property, moveable or im¬ 
moveable, ancestral or self-acquired, as he pleases, by gift, 
sale, or will. (Cowell's Hindu Law, vol. ii., p. 4.) By all the 
members of the family jointly. (Id. 70.) 

67. Q. What was the point settled by the Bombay 
High Court in Trimbak Anant v. Gopal Sheb regard¬ 
ing the power to carry on a family trade ? 
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j?L That, in an undivided Hindu family comprising infant 
members, the manager might sell family property to carry 
on the trade, if such an act be necessary, and for the general 
good. (Coweirs Hindu Law, vol, ii., p. 9.) 

68. Q. What is the point of difference between the Bengal 
and Mitakshara schools as to the restrictions imposed 
on, alienation by a widow ? 

A. The former school restrict her with regard to move¬ 
ables and immoveables; the latter only enforces those re¬ 
strictions with respect to immoveables, both ancestral and 
self-acquired, Cowell's Hindu Law, vol. ii., p. 17.) 

69. Q. What is necessary to effect a valid transfer of pro¬ 


perty ? 


A. Relinquishment and acceptance. Mere relinquish¬ 
ment is not sufficient. The donee must be a sentient being, 
and must bo clearly designated. ('Cowell’s Hindu Law, vol. 
ii., p. 38.) 

70. Q. What is the mother's power to alienate her de¬ 
ceased husband’s estate during her son’s minority ? 

A. Such alienation to raise means to pay the father’s debts 
and for support held to be legal under Hindu law. ('Cowell’s 
Hindu Law, vol. ii., p. 19J 

71. Q. Are “benamee” transactions as to alienations valid ? 
and in such a case what is the criterion of ownership ? 

A. Yes. The criterion is by whom was the purchase- 
money paid. (Cowell’s Hindu Law, vol. ii., p. 39J 

72. Q. What is the mode in which a transfer or convey¬ 
ance may be effected as between Hindus by the Hindu 


law ? 


A. It is not actually necessary that a contract or convey¬ 
ance should be in writing; proof of a verbal grant of land, 
whether by exchange, sale, or gift, is good when followed by 
possession. Such gift resembles a grant by. the English law 
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of chattels, real or personal, before the Statute of Frauds. 
(Cowells Hindu Law, vol. ii., p. 43.,) 


73. Q. What is the rule of law as to the construction of 
deeds when produced ? 

A. That they ought to be liberally construed. The literal 
sense not to be regarded so much as the real meaning of the 
parties. (Cowells Hindu Law, vol. ii. p. 43.) 

74. Q. Name some of the things which by Hindu law are 
deemed to be impartible ? 

A. A Raj ; a Polliam, i . e ., a tract of country subject to a 
petty chieftain ; self-acquisitions made without aid from the 
joint stock of the undivided family; buildings constructed 
by one member on the joint estate; gains of science. (Cowell's 
Hindu Law, vol. ii., pp. 52—59.,) 

75. Q. Who has a right to call for a partition ? 

A. The doctrine in Bengal is, that every member of a joint 
undivided family has an indefeasible right to demand parti¬ 
tion of his own share. The other members must submit 
7161*118 volens. (Cowell's Hindu Law, vol. ii., p. 71.) 

76. Q. What is the effect of two w idows of the same man 
partitioning their deceased husband's estate ? 

A. The effect is merely to divide the enjoyment; the title 
remains joint, tbe surviving widow takes the whole. (Cowell's 
Hindu Law, vol. ii., p, 86.) 

77. Q. Alter a partition, can there be a reunion ? if so, 
what constitutes a reunion ? 

A. Yes; reunion is recognized by Hindu law. To consti¬ 
tute reunion there must be a junction of estate; living in 
one residence or carrying on joint trade is not sufficient. A 
n union by descendants appears not to be a reunion in the 
sense of the Hindu law. (Cowell's Hindu Law, vol. ii., 
j p. 87—94.) 

78. Q. W hat. aie the causes^ which lead to exclusion fiom 

- inheritance ? 
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A. (1) Those which spring from a man’s conduct and lead 
to his expulsion; and (2) those which are derived from a 
man’s natural state or condition disqualifying him for the 
performance of those spiritual acts which are to benefit the 
soul of the deceased. (''Cowell’s Hindu Law, vol. ii., p. 186.) 

79. Q. Name some of the defects of natural state or condi¬ 
tion which disqualify a man from inheriting? 

A. Idiocy, blindness, dumbness, leprosy, unchastity, off¬ 
spring of incestuous intercourse (Cow. H. L., vol. i., 189 —196j; 
an impotent person, an outcast, one lame, born blind or deaf, 
or who has lost the use of a' limb, a madman, an idiot, one 
incurably diseased (Mac. H. L. 86.) Besides the above, 
Strange gives—a devotee, illegitimate offspring, save among 
Sudras. (S. Mac. H. L. 39.) 

80. Q. A died leaving a widow and one son B ; the widow 
of A re-married in her 4 son B’s life-time ; after her re¬ 
marriage B died. At Bs death, was his mother entitled 
to succeed to his estate, or had she lost her interest 
as her son’s heir by her re-marriage ? 

A. Under the provisions of Act XV. 1866, she is entitled 


to succeed to her son B’s estate. (Cow. H. L., vol. i., 199.) 

81. Q. How many mode9 are there of acquiring property? 
A. Seven. (1) Succession; (2) occupancy or donation; 

(3) purchase or exchange ; (4) conquest; (5) lending at in¬ 
terest, husbandry, or commerce; (6) acceptance of presents ; 
and (7) from respectable men. Inst. Men. 239, Mac. H. L. 
66 .) 

82. Q. Name the encumbrances with which an estate is 
chargeable ? 

A. (1) Debts and other obligations in the nature of lega¬ 
cies ; (2) certain specific duties to be provided for out of the 
estate where it has descended to a single heir, and out of the 
common fund where it has vested by survivorship in undi¬ 
vided co-heirs ; (3) maintenance of all requiring and entitled 
to it. (Mac. H. L. G9.) 
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83. Q. How do sons inherit who are born after partition ? 
A. They, succeed to the‘father’s share, to the exclusion of 

the divided sons. (Mac. H. L. 146.) 

84. Q. What is the .status and right of the sons of an 
Englishman by a Brahman woman living apart from 
her husband ? 


A. The sons are Hindus. (Mac. H. L. 147.) 

85. Q. What are the modes of disposition of property 
recognized by the Hindu law ? 

A. (1) By partition ; (2) by alienation or gift; (3) by will, 
(Mac. H. L. 191.) 

86. Q. What is the presumption of law with respect to a 
joint undivided family as to the estate ? 

A. That the whole property is joint estate. The onus 
lies on the party claiming to establish the fact that the pro¬ 
perty is his separate property. (Mac. H. L. 192.) 

87. Q. What is the widow’s interest in the accumulations 
of her husband’s estate ? 

A. According to all the older authorities on Hindu law, 
accumulations must be treated in the same way as the 
corpus ; and by the ruling in In re Grose v. Amritamayi 
Dasi (4 B. L. R, 40), it was held that it should be so treated 
in the absence of any distinct authority to the contrary, 
(Cowell’s Hindu Law, vol. i., p. 203). 

38. Q. If a man dies leaving more than one widow,—say 
three widows—how does his property vest in them ? 

A. The property is considered as vesting in only one in^ 
dividual; the survivor or survivors take the property on the 
death of cither of the widows, and no part vests in the other 
heirs of the husband until after the death of all the widows, 
(Coweli s Hindu Law, vol. i., p. 104, and see also answer to 
question 76, ante.) 

89. Q. A man leaves three widows,—are they entitled by 
right to a partition of their husband’s estate ? 


MIN ISTftr 



EXAMINATION QUESTIONS AND ANSWERS. 



A. No, not entitled. They can by agreement provide for 
the distributive enjoyment) by ah apportionment between 
themselves, but cannob interfere with one another s right to 
survivorship, nor affect the rights of their husband s heirs to 
succeed to the whole estate at the death of the last surviv¬ 
ing widow. (Cowell s Hindu Law, vol. i., p. 207.) 

90. Q. Under what circumstances may a man give his 
•widow ‘power to adopt ? and when does a man’s right 
to make a second adoption accrue ? 

A. In case of the failure at any time of his legitimate 
male issue, whether begotten or adopted. If he survives the 
first adoption. (Cowell’s Hindu law, vol. i., p. 276.) 

91. Q. Is there such a thing as conditional adoption, or a 
conditional power to adopt. If so, what legally forms 
a condition on the happening of which such authority 


can be exercised ? 

A. No such thing as conditional adoption; but a condi¬ 
tional power t^adopt is of frequent occurrence, and extends 
to legalize the practice of successive adoptions. The condi¬ 
tion must bo the death of one son before another can bo 
adopted. No other circumstances, such as disagreement 
between the son and his adoptive mother or step-mother, aro 
proper conditions. (Cowell’s Hindu Law, vol. i., p. 276.) 

92. Q. To whab class of property does the Hindu’s power 
of testamentary disposition apply ? 

A. Under the Mitakshara school, throughout Bengal, a 
man, who is the absolute owner of property, may dispose of 
by will as ho pleases, whether it bo ancestral or not. 
Even in Madras it is settled that a will of property not an¬ 
cestral may be good. With regard to ancestral property, tho 
Privy Council laid down that it is subject to be disposed of 
bv will, unless by reason of some inherent peculiarity ib be 
withdrawn from the testamentary power. The broad and 
general principle appears to be, that in all cases where a 
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man is able to dispose of his property by act inter vivos , he 
may also dispose of it by will. (Cowells Hindu Law, vol. ii., 
pp. 232—239.) 

93. Q. What is the limit of the Hindu’s testamentary 
power? Or, in other words, what is the limit of his 
disposing power ? and how is this poWer regulated ? 

A. The Hindu Will’s Act, XXI. of 1870, has placed this 
power under statutory regulation so far as regards wills exe¬ 
cuted after the 1st September, 1870, in the Lower Provinces 
of Bengal, and in the towns of Madras and Bombay ; others 
wise, the extent of the testamentary power of disposition by 
Hindus is regulated by Hindu law, (Cowell’s Hindu Law, 
vol. ii., pp. 240—2G3.) 

94. Q. Can trusts be created by will ? if so, to what 
extent ? 

A. In In re Kumara Asima Krishna Deb v. Kumara 
Kumara Krishna Deb, it was laid down that, “ putting out 
of the question the case of religious endowments, a devise 
by a Hindu which would be void as a condition is void in the 
shape of a trust.” There is nothing contrary to the spirit and 
principles of the Hindu law in a devise to trustees which 
gives a beneficial interest to a person to whom it might have 
been given by a simple devise without the intervention of 
trustees. (Cowell’s Hindu Law, vol. ii., pp. 252—260.) 

95. Q. Can a Hindu by will create a qualified or parti¬ 
cular estate ? 

A. There is nothing in the spirit or principles of Hindu 
law against the creation of particular estates. In the case 
of Rewun Persad v. Musst, Radha Beeby, the Privy Council 
held that the widow took an estate for life, and that the two 
sons of the testator’s brother each took a vested interest in 
a moiety of the estate so devised to the widow, expectant 

upon the termination of her life-interest therein. (N. B._- 

In this case all the devise es were in existence at the time, of 
the testator’s death.,) ('Cowell’s Hindu Law, voL ii., p. k.61.) 
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96. Q. Can a Hindu by his will create perpetuity ? 

A. In Juggutsoondery’s case (3 M. I. A. 66,) the Judicial 

Committee gave effect to the rule against perpetuities. By 
the latest decisions it appears that “.the extent of the testa¬ 
mentary power of disposition by Hindus must be regulated 
by Hindu law.” So that, whether the Hindu law warrants 
the creation of a perpetuity, either by a will or deed of gift 
inter vivos, most depend upon the Hindu law alone. ('Cowell 3 
Hindu Law, vol. ii., p. 262J 

97. Q. State generally the changes effected by Act XXI. 
of 1870, regulating the mode of drawing up and ex¬ 


ecuting of a Hindu’s will. 

A. (1) It abolishes, within the territories subject to tho 
Act, nuncupative wills from the date mentioned in the Act 
(2) the sections in the Indian Succession Act relating to pri¬ 
vileged wills, which alone could be by word of mouth, are 
noto°by the Hindu Wills’ Act made to apply to the case of 
Hindus; (3) the only sections* made applicable to them 
provide 'that a testator must execute his will by signing or 
affixing his mark to his will, or authorizing some other person 
to sign for him in his presence ; ( 4) and with reference to 
attestation, it is now the law that a Hindu will, affected by 
tho Hindu Wills Act, must be attested by two or more wit¬ 
nesses, each of whom must have seen the testator duly exe¬ 
cute the will by himself or by his deputy, & c. (Cowell’s 

Hindu Law, vol. ii., pp. 270 272.) . 

98. Q. What are the powers inherent in the offices oi exe^ 

cutor or administrator of the will of a deceased Hindu ? 

A. They stand in the position of ordinary managers, 
their powers being those which are incident to that position 
unless in the case of a will, they are, by tho terms thereof 
restricted or enlarged. An executor, moreover, takes no 
estate in his capacity of executor; the title to the estate of 
the deceased vests in him, . as trustee thereof, only so la r aa 

* 6cctionB~60T6b 67. 68, ond G9 > IndiaQ Succession Act. 
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J the testator has so directed. (Cowell's Hindu Law, voi. ii., 
p: 278.) • A 

99. Q. What is the position of the executor and adminis¬ 
trator under the Hindu Wills' Act ? 

A. He becomes the statutable representative of the de¬ 
ceased. He is the deceaseds legal representative for all 
purposes, and all the deceased’s property vests in him as 
such ; and, further, the appointment may be.,express or by 
necessary implication. ('Sections 179 and 182, Indian Suc¬ 
cession Act.) 

100. Q. What are the executor’s or administrator’s powers ? 

A. (1) He has the same power to sue in respect of all 

causes of action that survive the deceased ; (2) to distrain 
for all rents due to him at the time of his death as the 
deceased had when living ; (3) and also power to dispose of 
the property of the deceased, dither wholly or in part, as he 
thinks fib. (Sections 267, 269, Indian Succession Act.) 

101 . Q. What are the executor’s or administrator’s duties ? 

A. He is bound, within six months of probate or adminis¬ 
tration, to exhibit to the Court from which he got such 
grant an inventory containing a full and true estimate of all 
the property in possession, and all the credits and debts ; 
and in like manner, within twelve months, to exhibit an 
account of the estate, showing the assets to hand and how 
they have been applied or disposed of. (Section 277, Indian 
Succession Act..,) 

102. Q. Are there any provisions or is there any presump- \ 
tion under the Hindu law with regard to executors 

cle son tw't 2 

A. With regard to executors de son tort y the Hindu law 
makes no provision and raises no presumption. (Cowell’s 
Hindu Law, vol. i., p. 284J 
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What are th£ most distinctive features of the 
Hindu law ? 

A. The undivided family system, the order of succession 
and the practice of adoption—(Ttfayne, s. 7.) 

104 Q. What are the two great categories of primeval au¬ 

thority in Hindu law ? Give on account of them. 

A. The Sruti and the Smviti. The Sruti is that which 
was seen or perceived, in a revelation, and includes 
the four Vedas. The Smviti is the recollection 
handed down by the Rishis, or sages of antiquity. 
The former is of divine, the latter of human origin. 
Where the two conflict, if such a conflict is conceiv¬ 
able, the latter must give away. Practically, how- 
ever, the Sruti has little, or no, legal value. It 
contains no statements of law, as such, though its 
statements of facts are occasionally referred to as 
conclusive evidence of a legal usage. Rules, as dis¬ 
tinct from instances, of conduct are for the first time 
embodied in the Smviti fMayne, s. 1 G.) 

105 Q Who may adopt under the Hindu law, and under 

what circumstances. ? 

A. Any person who has neither son, nor grandsou, nor 
great-grandson, can adopt a son. Because any one 
of such persons is his immediate heir, aud is capable 
of performing his funeral rites with full efficacy. 
But the existence of a great-great grandson, or of a 
daughter's son, is no bar to an adoption. Still less 
the previous existence of issue who are dead. A 
man cannot have two adopted sons at the same 
time, though of course he may adopt as often as ho 
likes, if at the time of each successive adoption ho 
is without issue. And where an adoption is invalid 
bv reason of the concurrent existence of a son. 
natural or adopted, the death of the latter will not 
give validity to a transaction which was an absolute 
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nullity from the first. If the son, natural or adopted, 
became an outcast, and therefore unable to perform 
the necessary funeral rites, an adoption would be 
lawful. An adoption by a bachelor, or a widower, 
is valid. Pregnancy of the wife io no bar to adoption. 
Where a person is disqualifed from inheriting by 
any personal disability, such asblindness, impotence, 
leprosy, or the like, he may adopt after having per¬ 
formed the necessary expiation ; when he had done 
so, the adoption was valid. When he had not douo 
so, or where the disease was such as to be inexpi¬ 
able, the adoption was invalid, as until axpiation 
the adopter was unable to perform the necessary 
religious ceremonies. An adoption by a widow 
living in concubinage is invalid, as she is unfit to 
take part in any religious ceremony. An adoption 
by a minor, and an authority to adopt given by him, 
will be valid., provided he has attained years of dis¬ 
cretion. As an adoption is made solely to the hus¬ 
band and for his benefit, he }s competent to effect 
it without hi3 wife's assent, and notwithstanding 
her dissent. For the same reason, she can adopt 
to no one but her husband. An adoption made to 
herself, except where the Kritrima form is allowed, 
^ould be wholly invalid. Nor can she ever adopt 
to her husband during his lifetime, except with his 
assent. In the u se of an adoption by a widow, the 
hus.bundV: assent is required, in Bengal and 
lW.area ;—the consent either of the husband or of 
:r-npindss is ufheient, in southern India ; — on 
C"u-< ri1 : i\ 'M:in <\in Western India ;— no consent 
\: sutuemut, m Mithilu. (Mayno, ss. 1)5—91).) 

106 Q. Who may be taken in adoption ? 

A, The nearest male sa] nda should be selected, if suit¬ 
able in "tlier respects, and if possible a brother’s 




son, as he was already in contemplation of law a 
sen to his uncle. But it is now settled that the 
adoption of a strauger is valid, even though near 
relatives, otherwise suitable, are in existence.* No 
one can be adopted whose mother the adopter could 
not have legally married. The adopted son must be 
of the same class as his adopting father; that is, a 
Brahmin may not adopt a Ivshatriya, or vice versa. 
As the chief reason for adoption istheperformance of 
funeral ceremonies, it follows that one who, from any 
personal disqualification would be incapable of per¬ 
forming them, would be an unfit person to be 
adopted. (Mayne, ss. 118— 121.) 

107 Q. Who may give in adoption ? and under what cir¬ 
cumstances ? 

A. No other relation but the father or mother can give 
away a boy. The parent cannot delegate their au¬ 
thority to another person. The father has absolute 
authority to dispose of his son in adoption, even 
without the consent of his wife. The wife cannot 
give away her son while her husband is alive and 
capable of consenting, without his consent; but she 
may do so after his death, or when he is permanently 
absent, as for instance an emigrant, or lias entered a 
religious order, or has lost his reason. (Mayno, s. 
11G A.) 

103 Q. Is the consent of the Revenue Board neeossry in 
any ease of adoptiou ?— If any, state it. 

A. The consent of the Revenue Board is n jceesarv to au 
adoption by a person whose estate is under the 
actual management of the Court of Wards. ( May no, 
s. 117.) 

* 1 W. Mcjs. 68; 2 Stru. H, X.. 98, 102; Uoc<x>latntiKl v. AVoorua Dace, 
13 B. L. It. 405 S. 0. 23 Suth. oi : .uhi. sub ::■> \ Uma Dove v. ^okooia 

rtuud. 5 I. A. 40, S. C.. SjCal. 587 ; tiahuji v. Bbagtiuthi (> Both. II. C. (A. «•. ,J ) 
7n. These authorities must be taken as overruling the caeo ot Oouian Uul 
i. Kunhia Si ugh. 3 S. D. 144 (192). 
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109 Q* What are the ceremonies necessary to an adoption 1 

A. Amongst Sudras, no ceremonies are necessary in addi¬ 
tion to the giving and taking of the child in adoption. 
Whether this rule applies to the superior classes Querns 
to be still unsettled. The datta homam, or oblation to 
fire, though a most important part of the rite in the 
case of the three higher classes, has been held to be 
a mere matter of unessential ceremonial. If the 
omission of the ceremonies has been intentional, 
with a view to leaving the adoption unfinished ; or, 
if from death, or any other cause, a ceremonv which 
had been intended has not been carried out, no 
change of codition will take place, even though the 
ceremonies which have been omitted might lawfully 
have been left out. Because the mutual assent, 
which is necessary to a valid and completed adoption, 
has richer taken place. And even in cases where 
giving and receiving are sufficient, there must be an 
actual giving and receiving. A more symbolical 
transfer by the exchange of deeds would not be suffi¬ 
cing fMayne, ss. 136—139.) 

110 Q. State generally the result of an adoption. 

A. It transfers the adopted son out of his natural family 
into the adopting family, so far as regards all rights 
of inheritance, and the duties and obligations con¬ 
nected therewith. But it does not obliterate the tie 
of blood, or the disabilities arising from it. Thore- 
foro, an adopted son is just as much incapacitated 
Irom marrying in his natural family as if lie had 
nev»;r left it. Nor can he him-elf adopt a poison 
out of his natural family, whom he could nut have 
adopted if he bad remained in it.—(Mayne, s. 147.) 
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